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Presidential Documents

Title 3—

The President

Proclamation 10073 of September 11, 2020

Minority Enterprise Development Week, 2020

By the President of the United States of America

A Proclamation

Each day, more than one million minority-owned employers in the United
States contribute to the economic vitality of our Nation. These incredible
enterprises uplift their surrounding communities and help fuel the futures,
livelihoods, and dreams of Americans throughout the country. During Minor-
ity Enterprise Development Week, we celebrate the contributions of our
great minority-owned businesses and reaffirm our commitment to supporting
their continued growth, development, and success.

Since my first day in office, I have been committed to fostering an environ-
ment where all businesses, including minority-owned businesses, can thrive.
The historic 2017 Tax Cuts and Jobs Act provided for the biggest tax cuts
and reforms in American history, benefitting all Americans. This legislation
also created Opportunity Zones, a landmark program that encourages invest-
ment in distressed communities and creates jobs for those who are most
in need of opportunities for economic empowerment. My Administration
has also cut burdensome regulations at an unprecedented rate, loosening
Government restraints on growth and allowing minority-owned businesses
to thrive. To reinforce our commitment to these critical enterprises, in April
of this year, the Department of Commerce, through the Minority Business
Development Agency (MBDA), announced the creation of the Minority Busi-
ness Enterprise Inner City Innovation HUBs, which will award $2.8 million
over 2 years to support minority-owned businesses. Through this initiative,
we are helping to fund and sustain minority-owned startups, including
those that support digital innovation, machine learning and artificial intel-
ligence, and technology transfer.

My Administration has also been relentlessly committed to helping minority-
owned businesses recover from the economic hardships brought on by the
coronavirus pandemic. As part of the historic Coronavirus Aid, Relief, and
Economic Security (CARES) Act, which I signed into law in March of
this year, the Federal Government has allocated $10 million in supplemental
funding to MBDA Business Centers and minority chambers of commerce
to provide training and advising services for minority business enterprises,
empowering them to be leaders in our economic recovery. In addition,
the nearly 9,000 Opportunity Zones created by the Tax Cuts and Jobs Act
have produced $75 billion in investment for countless minority neighbor-
hoods throughout the United States. My Administration understands that
supporting minority businesses promotes a strong national economy, and
we will do everything in our power to assist minority-owned businesses
as our Nation continues our economic resurgence.

This week and every week, we celebrate the vast contributions minority-
owned businesses make to our great country. As President, I will always
proudly stand by minority entrepreneurs and their businesses. My Adminis-
tration will continue to promote their interests and decrease regulatory bur-
dens to help them unleash their full potential.

NOW, THEREFORE, I, DONALD J. TRUMP, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim September 13 through
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September 19, 2020, as Minority Enterprise Development Week. I call upon
the people of the United States to observe this week with programs, cere-
monies, and activities to recognize the many contributions of American
minority business enterprises.

IN WITNESS WHEREOF, I have hereunto set my hand this eleventh day
of September, in the year of our Lord two thousand twenty, and of the
Independence of the United States of America the two hundred and forty-
fifth.
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Proclamation 10074 of September 11, 2020

Prescription Opioid and Heroin Epidemic Awareness Week,
2020

By the President of the United States of America

A Proclamation

During Prescription Opioid and Heroin Epidemic Awareness Week, we reaf-
firm our unwavering commitment to ending the opioid crisis in our country,
and we pledge to help our friends, family, and colleagues with addiction
as they work toward a drug-free life. Addiction undercuts human personal
potential, damages families, and disrupts relationships. This month, and
every month, we must continue to raise awareness about the dangers of
opioid misuse and resolve to build a healthier and happier Nation.

Since my first day in office, my Administration has taken aggressive action
to confront and dismantle the driving forces behind the opioid crisis. In
October 2017, we declared the opioid crisis a public health emergency,
and in 2018, we secured $6 billion in new funding to fight the opioid
crisis. Most recently, I signed the Coronavirus Aid, Relief, and Economic
Security (CARES) Act, which strengthened these efforts by providing millions
of dollars in emergency grant funding to healthcare providers treating those
with substance use disorders. Additionally, to ensure that access to addiction
support services remains uninterrupted, I eased the regulatory burdens on
the Drug Enforcement Administration and the Department of Health and
Human Services, which are now ensuring greater access to treatment by
expanding telehealth options.

To fight over prescribing, a significant contributor to the widespread opioid
addiction, my Administration launched the Safer Prescribing Plan in 2018,
which built on our early progress and set an ambitious goal of cutting
opioid prescription fills by one-third within 3 years. This initiative is a
major reason why the total amount of opioid prescriptions filled in America
has dropped by 31 percent since I took office. We have also developed
partnerships between the Office of National Drug Control Policy, the Truth
Initiative, and the Ad Council to educate young adults about the dangers
of misusing opioids. These efforts are preventing Americans from falling
victim to the potent and dangerous grip of opioid addiction.

My Administration is also taking decisive action to keep dangerous drugs
out of our country. Synthetic opioids are extremely deadly and generally
originate outside of the United States. Our Nation’s law enforcement officers
are working night and day to keep this poison from crossing our borders.
In 2018 alone, they seized almost 5,000 pounds of fentanyl at our border—
enough to kill 1.2 billion individuals, the equivalent of every American
four times over. Although we have made great progress through these actions,
my Administration remains as committed as ever to using the power of
Federal law and the expertise of our Nation’s dedicated law enforcement
officials to prevent the illegal importation and distribution of opioids, which
could otherwise devastate countless American families.

To help those already struggling with addiction, my Administration is work-
ing to champion evidence-based treatments and provide recovery support
resources. In 2018, I signed the Substance Use-Disorder Prevention that
Promotes Opioid Recovery and Treatment (SUPPORT) for Patients and Com-
munities Act, which uses a whole-of-government approach to better monitor
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prescribing, improve treatment, prevent addiction, and curb the use of illegal
drugs. We have also awarded nearly $50 million in planning grants to
15 States to increase the capacity of Medicaid providers to deliver substance
use disorder treatment and recovery services. And beginning in January
of this year, Medicare began covering services for its beneficiaries at opioid
treatment programs. Together, these efforts will help expand treatment access
and provide crucial support to those who need it.

This Prescription Opioid and Heroin Epidemic Awareness Week, we redouble
our efforts to defeat our Nation’s opioid crisis. We can never forget the
hundreds of thousands of lives lost, nor the families forever altered due
to this scourge. We will always support those around us who are suffering
from addiction, encourage those struggling in private to reach out for help,
and celebrate those who have found a pathway from addiction to recovery.
Together, we will continue to build awareness and work toward a healthier,
safer society where every community, family, and individual can flourish.

NOW, THEREFORE, I, DONALD J. TRUMP, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim September 13 through
September 19, 2020, as Prescription Opioid and Heroin Epidemic Awareness
Week. I call upon my fellow Americans to observe this week with activities
of awareness and remembrance of the lives lost and commitments to continue

the fight.

IN WITNESS WHEREOF, I have hereunto set my hand this eleventh day
of September, in the year of our Lord two thousand twenty, and of the

Independence of the United States of America the two hundred and forty-
fifth.
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Proclamation 10075 of September 11, 2020

National Historically Black Colleges and Universities Week,
2020

By the President of the United States of America

A Proclamation

For more than 180 years, our Nation’s Historically Black Colleges and Univer-
sities (HBCUs) have exhibited remarkable excellence in higher education
and served as engines of opportunity and advancement for thousands of
Black Americans. During National Historically Black Colleges and Univer-
sities Week, we celebrate the achievements of HBCUs and their students
and pledge our continuing support to the nearly 300,000 individuals currently
pursuing their dreams at HBCUs throughout the United States.

For nearly two centuries, HBCU graduates have profoundly shaped American
life and culture. In science and technology, HBCU graduates have led the
way in innovation, like engineer and inventor Otis Boykin, who held more
than 20 patents during his lifetime, including for a wire precision resistor
used in radios and televisions, and for a control unit used in pacemakers
that helped save countless lives. From thought leaders like Booker T. Wash-
ington and civil rights heroes like Martin Luther King, Jr., to great legal
minds like Thurgood Marshall and renowned authors like James Weldon
Johnson, our Republic is more vibrant because of HBCUs and their students.

My Administration will always stand beside these wonderful colleges and
universities as they pursue their mission to provide their students with
a high-quality education. In order to further promote the success of HBCUs
in the years to come, I signed an Executive Order in February of 2017
on the White House Initiative to Promote Excellence and Innovation at
Historically Black Colleges and Universities. This action established the
President’s Board of Advisors on HBCUs, and as a result, 32 Federal depart-
ments and agencies now have plans in place to help HBCUs secure available
Federal resources and opportunities. Additionally, my Administration re-
cently released a Framework for the Development of a Federal HBCU Com-
petitiveness Strategy, further facilitating productive partnerships between
HBCU students and faculty members and public and private-sector entities.

This year, National HBCU Week also coincides with the 150th anniversary
of two of South Carolina’s great historically black institutions: Allen Univer-
sity and Benedict College. Our Nation joins these schools in celebrating
this significant milestone and their incredible legacies. Last year, at Benedict
College, I was proud to highlight an increase of more than 13 percent
in Federal funding for HBCUs under my Administration. In addition, I
signed into law the FUTURE Act, which reauthorized more than $85 million
in funding for HBCUs, securing permanent funding for our Nation’s histori-
cally black institutions and helping ensure their financial security for future
generations.

My Administration has also continued to prioritize HBCUs during the
coronavirus pandemic, and we remain committed to helping them safely
reopen for in-person classes. As part of this effort, the Coronavirus Aid,
Relief, and Economic Security (CARES) Act, which I signed into law in
March of this year, provided $930 million in higher education emergency
relief funds for HBCUs. During these challenging times, my Administration
is working to meet the needs of these great institutions and their students
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as they seek to safely reopen their doors. We know full well the important
role they will play in our ongoing national recovery.

HBCUs help empower young Americans from all backgrounds to achieve
their American Dream. This week, we proudly reaffirm our support for
HBCUs and pledge to continue to promote their success and provide support
to their vital educational mission.

NOW, THEREFORE, I, DONALD J. TRUMP, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim September 20 through
September 26, 2020, as National Historically Black Colleges and Universities
Week, and further proclaim September 21, 2020, as National HBCU Colors
Day. I call upon educators, public officials, professional organizations, cor-
porations, and all Americans to proudly don institutional colors and observe
this week and day with appropriate programs, ceremonies, and activities
that acknowledge the countless contributions these institutions and their
alumni have made to our country. I call upon all Americans to observe
this week with appropriate programs, ceremonies, and activities and to
boldly, joyfully, and proudly don institutional colors.

IN WITNESS WHEREOQOF, I have hereunto set my hand this eleventh day
of September, in the year of our Lord two thousand twenty, and of the

Independence of the United States of America the two hundred and forty-
fifth.
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Executive Order 13948 of September 13, 2020

Lowering Drug Prices by Putting America First

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered as follows:

Section 1. Purpose. Americans pay more per capita for prescription drugs
than residents of any other developed country in the world. It is unacceptable
that Americans pay more for the exact same drugs, often made in the
exact same places. Other countries’ governments regulate drug prices by
negotiating with drug manufacturers to secure bargain prices, leaving Ameri-
cans to make up the difference—effectively subsidizing innovation and)
lower-cost drugs for the rest of the world. The Council of Economic Advisers
has found that Americans finance much of the biopharmaceutical innovation
that the world depends on, allowing foreign governments, many of which
are the sole healthcare payers in their respective countries, to enjoy bargain
prices for such innovations. Americans should not bear extra burdens to
compensate for the shortfalls that result from the nationalized public
healthcare systems of wealthy countries abroad.

In addition to being unfair, high drug prices in the United States also
have serious economic and health consequences for patients in need of
treatment. High prices cause Americans to divert too much of their scarce
resources to pharmaceutical treatments and away from other productive
uses. High prices are also a reason many patients skip doses of their medica-
tions, take less than the recommended doses, or abandon treatment altogether.
The consequences of these behaviors can be severe. For example, patients
may develop acute conditions that result in poor clinical outcomes or that
require drastic and expensive medical interventions.

In most markets, the largest buyers pay the lowest prices, but this has
not been true for prescription drugs. The Federal Government is the largest
payer for prescription drugs in the world, but it pays more than many
smaller buyers, including other developed nations. When the Federal Govern-
ment purchases a drug covered by Medicare—the cost of which is shared
by American seniors who take the drug and American taxpayers—it should
insist on, at a minimum, the lowest price at which the manufacturer sells
that drug to any other developed nation.

Sec. 2. Policy. (a) It is the policy of the United States that the Medicare
program should not pay more for costly Part B or Part D prescription
drugs or biological products than the most-favored-nation price.

(b) The “most-favored-nation price” shall mean the lowest price, after

adjusting for volume and differences in national gross domestic product,
for a pharmaceutical product that the drug manufacturer sells in a member
country of the Organisation for Economic Co-operation and Development
(OECD) that has a comparable per-capita gross domestic product.
Sec. 3. Payment Model on the Most-Favored-Nation Price in Medicare Part
B. To the extent consistent with law, the Secretary of Health and Human
Services shall immediately take appropriate steps to implement his rule-
making plan to test a payment model pursuant to which Medicare would
pay, for certain high-cost prescription drugs and biological products covered
by Medicare Part B, no more than the most-favored-nation price. The model
would test whether, for patients who require pharmaceutical treatment, pay-
ing no more than the most-favored-nation price would mitigate poor clinical
outcomes and increased expenditures associated with high drug costs.
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Sec. 4. Payment Model on the Most-Favored-Nation Price in Medicare Part
D. To the extent consistent with law, the Secretary shall take appropriate
steps to develop and implement a rulemaking plan, selecting for testing,
consistent with section 1315a(b)(2)(A) of title 42, United States Code, a
payment model pursuant to which Medicare would pay, for Part D prescrip-
tion drugs or biological products where insufficient competition exists and
seniors are faced with prices above those in OECD member countries that
have a comparable per-capita gross domestic product to the United States,
after adjusting for volume and differences in national gross domestic product,
no more than the most-favored-nation price, to the extent feasible. The
model should test whether, for patients who require pharmaceutical treat-
ment, paying no more than the most-favored-nation price would mitigate
poor clinical outcomes and increased expenditures associated with high
drug costs.

Sec. 5. Revocation of Executive Order. The Executive Order of July 24,
2020 (Lowering Drug Prices by Putting America First), is revoked.

Sec. 6. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:
(i) the authority granted by law to an executive department or agency,
or the head thereof; or

(ii) the functions of the Director of the Office of Management and Budget

relating to budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.

(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person.

THE WHITE HOUSE,
September 13, 2020.
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19 CFR Chapters | and IV
Ratification of Department Actions

AGENCY: Department of Homeland
Security (DHS).

ACTION: Ratification.

SUMMARY: The Department of Homeland
Security, through its Acting Secretary, is
publishing notification of the
ratification of a number of previous
actions by the Department. The attached
ratification provides the public with
certainty, by resolving any potential
defect in the validity of those actions.

DATES: The ratification was signed on
September 17, 2020, and relates back to
the original date of each action that it
ratifies.

FOR FURTHER INFORMATION CONTACT: Leo
(Chip) Boucher, Assistant General
Counsel, Administrative Law, Office of
the General Counsel, Department of
Homeland Security, Washington, DC
20528, (202) 447-3623.

SUPPLEMENTARY INFORMATION: The
Department of Homeland Security,

through its Acting Secretary, is ratifying
a number of previous actions by the
Department. The Department continues
to maintain that prior succession orders
designating Chad Wolf as Acting
Secretary are valid and that Acting
Secretary Wolf had the authority to take
the actions being ratified in the attached
appendix. The Department issued this
ratification and is now publishing it in
the Federal Register out of an
abundance of caution. Neither the
ratification nor the publication is a
statement that the ratified actions would
be invalid absent the ratification.

Ian Brekke, Deputy

General Counsel, U.S. Department of
Homeland Security.

Appendix

BILLING CODE 9112-FP-P
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U.S. Department of Homeland Security
‘Washington, DC 20528

Homeland
Security

RATIFICATION OF ACTIONS TAKEN BY THE ACTING SECRETARY OF HOMELAND
SECURITY

I am affirming and ratifying each of my delegable prior actions as Acting Secretary, see 5 U.S.C.
§ 3348(a)(2). (d)(2). out of an abundance of caution because of a recent Government
Accountability Office (GAO) opinion, see B-331650 (Comp. Gen., Aug. 14, 2020), and recent
actions filed in federal court alleging that the November 8, 2019, order of succession issued by
former Acting Secretary Kevin McAleenan was not valid. See, e.g., Guedes v. Bureau of
Alcohol, Tobacco, Firearms, and Explosives, 920 F.3d 1, (D.C. Cir. 2019) (“We have repeatedly
held that a properly appointed official’s ratification of an allegedly improper official’s prior
action . . . resolves the claim on the merits by remedy[ing] the defect (if any) from the initial
appointment” (quote marks omitted) (second alteration in original)).

When former Acting Secretary McAleenan resigned on November 13, 2019, I began serving as
Acting Secretary in accordance with the order of succession former Acting Secretary McAleenan
designated on November 8, 2019, under the Homeland Security Act (HSA), 6 U.S.C. § 113(g)(2)
(enacted on Dec. 23, 2016, Pub. L. 114-328, div. A, title XIX, § 1903(a), 130 Stat. 2672). That
designation of the order of succession followed former Secretary Kirstjen Nielsen’s April 9,
2019, designation of the order of succession, also pursuant to section 113(g)(2), which resulted
in Mr. McAleenan serving as Acting Secretary when former Secretary Nielsen resigned.

The Secretary of Homeland Security’s authority to designate the order of succession under
section 113(g)(2) is an alternative means to the authority of the Federal Vacancies Reform Act
(FVRA) to designate an Acting Secretary of Homeland Security. Section 113(g)(2) provides that
it applies “notwithstanding” the FVRA; thus, when there is an operative section 113(g)(2) order
of succession, it alone governs which official shall serve as Acting Secretary. Accordingly, I
properly began serving as Acting Secretary on November 13, 2019. Because section 113(g)(2)
authorizes the designation of an Acting Secretary “notwithstanding chapter 33 of title 5 in its
entirety, section 113(g)(2) orders addressing the line of succession for the Secretary of Homeland
Security are subject to neither the FVRA provisions governing which officials may serve in an
acting position, see 5 U.S.C. § 3345, nor FVRA time constraints, see id. § 3346.

On September 10, 2020, President Donald J. Trump nominated me to serve as Secretary of
Homeland Security. Because I have been serving as the Acting Secretary pursuant to a
section 113(g)(2) order of succession, the FVRA’s prohibition on a nominee’s acting service
while his or her nomination is pending does not apply, and I remain the Acting Secretary
notwithstanding my nomination. Compare 6 U.S.C. § 113(a)(1)(A) (cross-referencing the
FVRA without the “notwithstanding” caveat), with id. § 113(g)(1)—(2) (noting the FVRA
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provisions and specifying, in contrast, that section 113(g) provides for acting secretary service
“notwithstanding™ those provisions); see also 5 U.S.C. § 3345(b)(1)(B) (restricting acting officer
service under section 3345(a) by an official whose nomination has been submitted to the Senate
for permanent service in that position).

That said, there have been recent challenges to whether my service is invalid, which rest on the
erroneous contentions that the orders of succession issued by former Secretary Nielsen and
former Acting Secretary McAleenan were invalid. If those contentions were legally correct—
meaning that neither former Secretary Nielsen nor former Acting Secretary McAleenan would
have issued a valid section 113(g)(2) order of succession—then the FVRA would apply and
Executive Order 13753 (published on December 14, 2016, under the FVRA) would continue to
govern the order of succession for the Secretary of Homeland Security.

The FVRA provides an alternative basis for an official to exercise the functions and duties of the
Secretary temporarily in an acting capacity. In that alternate scenario, under the authority of the
FVRA, 5 U.S.C. § 3345(a)(2), when the President submitted my nomination, Peter Gaynor, the
Administrator of the Federal Emergency Management Agency (FEMA), would have become
eligible to exercise the authority of the Secretary temporarily in an acting capacity. This is
because Executive Order 13753 pre-established the President’s succession order for the
Department when the FVRA applies,! Mr. Gaynor would be the most senior official eligible to
serve as the Acting Secretary under that succession order, and my nomination restarted the
FVRA’s time limits, 5 U.S.C. § 3346(a)(2).

Out of an abundance of caution and to minimize any disruption to the Department of Homeland
Security and to the Administration’s Homeland Security mission, on September 10, 2020, Mr.
Gaynor exercised any authority of the position of Acting Secretary that he had to designate an
order of succession under 6 U.S.C. § 113(g)(2) (the “Gaynor Order”). Mr. Gaynor re-issued the
order of succession established by former Acting Secretary McAleenan on November 8, 2019,
and placed the Under Secretary for Strategy, Policy, and Plans above the FEMA Administrator in
the order of succession. Once the Gaynor Order was executed, it superseded any authority Mr.
Gaynor may have had under the FVRA and confirmed my authority to continue to serve as the
Acting Secretary. Thus, in addition to the authority I possess pursuant to the November 8, 2019,
order of succession effectuated by former Acting Secretary McAleenan, the Gaynor Order
alternatively removes any doubt that I am currently serving as the Acting Secretary.

I have full and complete knowledge of the contents and purpose of any and all actions taken by
me since November 13, 2019. Among my prior actions that I am ratifying is a Final Rule I
approved and issued in the Federal Register at 85 Fed. Reg. 46,788 (Aug. 3, 2020). Former
Acting Secretary McAleenan issued a Notice of Proposed Rulemaking (NPRM) for that Final
Rule at 84 Fed. Reg. 62,280 (Nov. 14, 2019), and I am familiar with that NPRM having
previously approved the Final Rule. I believe that all of the aforementioned actions as Acting

! Executive Order 13753, Amending the Order of Succession in the Department of Homeland Security, 81 Fed. Reg.
90667 (Dec. 14, 2016).
2
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Secretary since November 13, 2019, were legally authorized and entirely proper. However, to
avoid any possible uncertainty and out of an abundance of caution, pursuant to the Secretary of
Homeland Security’s authorities under, inter alia, the Homeland Security Act of 2002, Pub. L.
No 207-296, as amended, and 5 U.S.C. §§ 301-302, I hereby affirm and ratify any and all actions
involving delegable duties that I have taken from November 13, 2019, through September 10,
2020, the date of the execution of the Gaynor Order, and I hereby affirm and ratity the above
noted November 14, 2019 NPRM originally approved by former Acting Secretary McAleenan.

w }‘};1 September 17, 2020

CTad F. Wolf v Date
Acting Secretary

[FR Doc. 2020-21055 Filed 9-21-20; 11:15 am]
BILLING CODE 9112-FP-C
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DEPARTMENT OF HOMELAND
SECURITY

8 CFR Part 208

[CIS No. 2671-20; DHS Docket No. USCIS—
2020-0017]

RIN 1615-AC59

Asylum Interview Interpreter
Requirement Modification Due to
COVID-19

AGENCY: U.S. Citizenship and
Immigration Services, Department of
Homeland Security (DHS).

ACTION: Temporary final rule.

SUMMARY: This rule temporarily (for 180
days) amends existing Department of
Homeland Security (DHS) regulations to
provide that asylum applicants who
cannot proceed with the interview in
English are no longer required to
provide interpreters at the asylum
interview but rather must ordinarily
proceed with DHS-provided telephonic
interpreters.

DATES: This rule is effective September
23, 2020, through March 22, 2021.

FOR FURTHER INFORMATION CONTACT:
Maureen Dunn, Chief, Humanitarian
Affairs Division, Office of Policy and
Strategy, U.S. Citizenship and
Immigration Services (USCIS),
Department of Homeland Security, 20
Massachusetts Ave. NW, Suite 1100,
Washington, DC 20529-2140; telephone
202—272-8377 (this is not a toll-free
number).

Individuals with hearing or speech
impairments may access the telephone
numbers above via TTY by calling the
toll-free Federal Information Relay
Service at 1-877-889-5627 (TTY/TDD).

SUPPLEMENTARY INFORMATION:

I. Legal Authority To Issue This Rule
and Other Background

A. Legal Authority

The Secretary of Homeland Security
(Secretary) publishes this temporary
final rule pursuant to his authorities
concerning asylum determinations. The
Homeland Security Act of 2002 (HSA),
Public Law 107-296, as amended,
transferred many functions related to
the execution of Federal immigration
law to the newly created DHS. The HSA
amended the Immigration and
Nationality Act (INA or the Act),
charging the Secretary “with the
administration and enforcement of this
chapter and all other laws relating to the
immigration and naturalization of
aliens,” INA 103(a)(1), 8 U.S.C.
1103(a)(1), and granted the Secretary the

power to take all actions “necessary for
carrying out” the immigration laws,
including the INA, id. 1103(a)(3). The
HSA also transferred to DHS
responsibility for affirmative asylum
applications, i.e., applications for
asylum made outside the removal
context. See 6 U.S.C. 271(b)(3). That
authority has been delegated within
DHS to U.S. Citizenship and
Immigration Services (USCIS). USCIS
asylum officers determine, in the first
instance, whether an alien’s affirmative
asylum application should be granted.
See 8 CFR 208.4(b), 208.9. With limited
exception, the Department of Justice
Executive Office for Immigration
Review has exclusive authority to
adjudicate asylum applications filed by
aliens who are in removal proceedings.
See INA 103(g), 240; 8 U.S.C. 1103(g),
1229a. This broad division of functions
and authorities informs the background
of this rule.

B. Legal Framework for Asylum

Asylum is a discretionary benefit that
generally can be granted to eligible
aliens who are physically present or
who arrive in the United States,
irrespective of their status, subject to the
requirements in section 208 of the INA,
8 U.S.C. 1158, and implementing
regulations, see 8 CFR pts. 208, 1208.

Section 208(d)(5) of the INA, 8 U.S.C.
1158(d)(5), imposes several mandates
and procedural requirements for the
consideration of asylum applications.
Congress also specified that the
Attorney General and Secretary of
Homeland Security “may provide by
regulation for any other conditions or
limitations on the consideration of an
application for asylum,” so long as
those limitations are ‘“‘not inconsistent
with this chapter.” INA 208(d)(5)(B), 8
U.S.C. 1158(d)(5)(B). In sum, the current
statutory framework leaves the Attorney
General (and, after the HSA, also the
Secretary) significant discretion to
regulate consideration of asylum
applications. USCIS regulations
promulgated under this authority set
agency procedures for asylum
interviews, and require that applicants
unable to proceed in English “must
provide, at no expense to the Service, a
competent interpreter fluent in both
English and the applicant’s native
language or any other language in which
the applicant is fluent.” 8 CFR 208.9(g).
This requirement means that all asylum
applicants who cannot proceed in
English must bring an interpreter to
their interview, posing a serious health
risk in the current climate.

Accordingly, this temporary rule will
address the international spread of

pandemic Coronavirus Disease 2019
(COVID-19) by seeking to slow the
transmission and spread of the disease
during asylum interviews before USCIS
asylum officers. To that end, this
temporary rule will require in certain
instances aliens to be interviewed for
this discretionary asylum benefit using
competent government interpreters.

C. The COVID-19 Pandemic

On January 31, 2020, the Secretary of
Health and Human Services declared a
public health emergency under section
319 of the Public Health Service Act (42
U.S.C. 247d), in response to COVID-19.1
On March 13, 2020, President Trump
declared a National Emergency
concerning the COVID-19 outbreak to
control the spread of the virus in the
United States.? The President’s
proclamation declared that the
emergency began in the United States
on March 1, 2020.

COVID-19 is a communicable disease
caused by a novel (new) coronavirus,
SARS-CoV-2 and appears to spread
easily and sustainably within
communities.? The virus is thought to
transfer primarily by person-to-person
contact through respiratory droplets
produced when an infected person
coughs or sneezes; it may also transfer
through contact with surfaces or objects
contaminated with these droplets.+
There is also evidence of
presymptomatic and asymptomatic
transmission, in which an individual
infected with COVID-19 is capable of
spreading the virus to others before
exhibiting symptoms or without ever
exhibiting symptoms, respectively.5 The
ease of transmission presents a risk of a
surge in hospitalizations for COVID-19,
which would reduce available hospital
capacity.

Symptoms include fever, cough, and
shortness of breath, and typically appear

1HHS, Determination of Public Health
Emergency, 85 FR 7316 (Feb. 7, 2020).

2Proclamation 9994 of March 13, 2020, Declaring
a National Emergency Concerning the Goronavirus
Disease (COVID-19) Outbreak, 85 FR 15337 (Mar.
18, 2020). See also https://www.whitehouse.gov/
presidential-actions/proclamation-declaring-
national-emergency-concerning-novel-coronavirus-
disease-covid-19-outbreak/ (last visited Mar. 25,
2020).

3CDC, How COVID-19 Spreads (Jun. 16, 2020),
https://www.cdc.gov/coronavirus/2019-ncov/
prevent-getting-sick/how-covid-spreads.html.

41d.

5CDC, Public Health Guidance for Community-
Related Exposure (Jul. 31, 2020), https://
www.cdc.gov/coronavirus/2019-ncov/php/public-
health-recommendations.
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2 to 14 days after exposure.®
Manifestations of severe disease have
included severe pneumonia, acute
respiratory distress syndrome, septic
shock, and multi-organ failure.”
According to the World Health
Organization (WHO), approximately
3.4% of reported COVID-19 cases have
resulted in death globally.8 This
mortality rate is higher among older
adults or those with compromised
immune systems.® Older adults and
people who have severe chronic
medical conditions such as serious heart
conditions and lung disease are also at
higher risk for more serious COVID-19
illness.10

As of July 31, 2020, there were
approximately 17,106,007 cases of
COVID-19 globally, resulting in
approximately 668,910 deaths;
approximately 4,405,932 cases have
been identified in the United States,
with new cases being reported daily,
and approximately 150,283 reported
deaths due to the disease.?

Unfortunately, there is currently no
vaccine against COVID-19. Treatment is
currently limited to supportive care to
manage symptoms. Hospitalization may
be required in severe cases and
mechanical respiratory support may be
needed in the most severe cases. Testing
is available to confirm suspected cases
of COVID-19 infection. At present, the
time it takes to receive results varies,
based on type of test used, laboratory
capacity, and geographic location,
among other factors.12

6 CDC, Coronavirus Disease 2019 (COVID-19)
(Mar. 16, 2020), https://www.cdc.gov/coronavirus/
2019-ncov/symptoms-testing/symptoms.html.

7 CDG, Interim Clinical Guidance for Management
of Patients with Confirmed Coronavirus Disease
(COVID-19) (Mar. 7, 2020), https://www.cdc.gov/
coronavirus/2019-ncov/hep/clinical-guidance-
management-patients.htmi.

8 WHO Director-General’s Opening Remarks at
the Media Briefing on COVID-19 (Mar. 3, 2020),
https://www.who.int/dg/speeches/detail/who-
director-general-s-opening-remarks-at-the-media-
briefing-on-covid-19---3-march-2020.

9CDC, Interim Clinical Guidance for Management
of Patients with Confirmed Coronavirus Disease
(COVID-19) (Mar. 7, 2020), https://www.cdc.gov/
coronavirus/2019-ncov/hcp/clinical-guidance-
management-patients.html.

10CDC, People Who Are at Higher Risk for Severe
Tllness (Mar. 22, 2020), https://www.cdc.gov/
coronavirus/2019-ncov/specific-groups/people-at-
higher-risk.html.

11 WHQO, Coronavirus disease 2019 (COVID-19)
Situation Report—193 (July 31, 2020), available at
https://www.who.int/docs/default-source/
coronaviruse/situation-reports/20200731-covid-19-
sitrep-193.pdf?sfvrsn=42a0221d_2; CDC,
Coronavirus Disease 2019 (COVID-19): Cases in
U.S. (July 31, 2020), https://www.cdc.gov/
coronavirus/2019-ncov/cases-updates/cases-in-
us.html.

12 CDC, Test for Current Infection (Jul. 23, 2020),
https://www.cdc.gov/coronavirus/2019-ncov/
testing/diagnostic-testing.html.

Many states and businesses are
beginning the initial phases of
reopening, yet there are numerous
challenges. The CDC has posted
guidance for workplaces who plan to
reopen, which include: Ensuring social
distancing, such as installing physical
barriers, modifying workspaces, closing
communal spaces, staggering shifts,
limit travel and modify commuting
practices.3

II. Purpose of This Temporary Final
Rule

In light of the pandemic and to
protect its workforce and help mitigate
the spread of COVID-19, USCIS
temporarily suspended all face-to-face
services with the public from March 18,
2020 to June 4, 2020. In an effort to
promote safety as USCIS continues to
reopen offices to the public for in-
person services and resume necessary
operations, DHS has determined, for 180
days, to no longer require asylum
applicants who are unable to proceed
with the interview in English to provide
an interpreter. Rather, asylum
applicants will ordinarily be required to
proceed with government-provided
telephonic contract interpreters so long
as they speak one of the 47 languages
found on the Required Languages for
Interpreter Services BPA/GSA Language
Schedule (““GSA Schedule”). If the
applicant does not speak a language on
the GSA Schedule or elects to speak a
language that is not on the GSA
Schedule, the applicant will be required
to bring his or her own interpreter to the
interview who is fluent in English and
the elected language (not on the GSA
schedule).

By providing telephonic contract
interpreters, the risk of contracting
COVID-19 for applicants, attorneys,
interpreters, and USCIS employees will
be reduced by requiring fewer people to
attend asylum interviews in person. In
addition, it may alleviate an applicant’s
challenge in securing an interpreter.
USCIS may be able to conduct
additional asylum interviews because
there will be more physical office space
that will not be occupied by interpreters
since all parties temporarily sit in
separate offices during the interview
during the COVID-19 pandemic to
mitigate potential exposure. Therefore,
currently, one asylum interview can
take up to 4 interviewing offices. DHS

13CDC, Reopening Workplaces During the
COVID-19 Pandemic, available at https://
www.cdc.gov/coronavirus/2019-ncov/community/
office-buildings.html; CDC, Reopening Guidance for
Cleaning and Disinfecting Public Spaces,
Workplaces, Businesses, Schools, and Homes,
https://www.cdc.gov/coronavirus/2019-ncov/
community/reopen-guidance.html.

believes this approach will support the
agency in reopening operations to the
public for in-person services, while
protecting the workforce, stakeholders,
and communities to the greatest extent
possible.

USCIS contractor-provided telephonic
interpreters must be at least 18 years of
age and pass a security and background
investigation by the USCIS Office of
Security and Integrity (“OSI”’). They
cannot be the applicant’s attorney or
representative of record; a witness
testifying on the applicant’s behalf; a
representative or employee of the
applicant’s country of nationality or, if
stateless, the applicant’s country of last
habitual residence; a person who
prepares an Application for Asylum and
for Withholding of Removal or Refugee/
Asylee Petition for a fee, or who works
for such a preparer/attorney; or, a
person with a close relationship to the
applicant as deemed by the Asylum
Office, such as a family member. All
contract interpreters must be located
within the United States and its
territories (i.e., Puerto Rico, Guam, etc.).
Additionally, under the International
Religious Freedom Act of 1998, USCIS
must ensure that “persons with
potential biases against individuals on
the grounds of religion, race,
nationality, membership in a particular
social group, or political opinion . . .
shall not in any manner be used to
interpret conversations between aliens
and inspection or asylum officers.” 22
U.S.C. 6473(a).

Per contractual requirements, the
contract interpreters are carefully vetted
and tested. They must pass rigorous
background checks as well as
demonstrate fluency in reading and
speaking English as well as the language
of interpretation. The Contractor must
test and certify the proficiency of each
interpreter as part of their quality
control plan. USCIS contractors must
provide interpreters capable of
accurately interpreting the intended
meaning of statements made by the
asylum officer, applicant,
representative, and witnesses during
interviews. The Contractor shall provide
interpreters who are fluent in reading
and speaking English and one or more
other languages. The one exception to
the English fluency requirement
involves the use of relay interpreters in
limited circumstances at the Agency’s
discretion. A relay interpreter is used
when an interpreter does not speak both
English and the language the applicant
speaks. For example, if an applicant is
not fluent in one of the 47 languages
and brings their own interpreter, the
applicant’s interpreter may speak only
Akatek (Acateco) and Spanish and the


https://www.who.int/docs/default-source/coronaviruse/situation-reports/20200731-covid-19-sitrep-193.pdf?sfvrsn=42a0221d_2
https://www.who.int/docs/default-source/coronaviruse/situation-reports/20200731-covid-19-sitrep-193.pdf?sfvrsn=42a0221d_2
https://www.who.int/docs/default-source/coronaviruse/situation-reports/20200731-covid-19-sitrep-193.pdf?sfvrsn=42a0221d_2
https://www.cdc.gov/coronavirus/2019-ncov/hcp/clinical-guidance-management-patients.html
https://www.cdc.gov/coronavirus/2019-ncov/hcp/clinical-guidance-management-patients.html
https://www.cdc.gov/coronavirus/2019-ncov/hcp/clinical-guidance-management-patients.html
https://www.cdc.gov/coronavirus/2019-ncov/hcp/clinical-guidance-management-patients.html
https://www.cdc.gov/coronavirus/2019-ncov/hcp/clinical-guidance-management-patients.html
https://www.cdc.gov/coronavirus/2019-ncov/hcp/clinical-guidance-management-patients.html
https://www.cdc.gov/coronavirus/2019-ncov/specific-groups/people-at-higher-risk.html
https://www.cdc.gov/coronavirus/2019-ncov/specific-groups/people-at-higher-risk.html
https://www.cdc.gov/coronavirus/2019-ncov/specific-groups/people-at-higher-risk.html
https://www.cdc.gov/coronavirus/2019-ncov/community/office-buildings.html
https://www.cdc.gov/coronavirus/2019-ncov/community/office-buildings.html
https://www.cdc.gov/coronavirus/2019-ncov/community/office-buildings.html
https://www.cdc.gov/coronavirus/2019-ncov/testing/diagnostic-testing.html
https://www.cdc.gov/coronavirus/2019-ncov/testing/diagnostic-testing.html
https://www.cdc.gov/coronavirus/2019-ncov/symptoms-testing/symptoms.html
https://www.cdc.gov/coronavirus/2019-ncov/symptoms-testing/symptoms.html
https://www.cdc.gov/coronavirus/2019-ncov/community/reopen-guidance.html
https://www.cdc.gov/coronavirus/2019-ncov/community/reopen-guidance.html
https://www.cdc.gov/coronavirus/2019-ncov/cases-updates/cases-in-us.html
https://www.cdc.gov/coronavirus/2019-ncov/cases-updates/cases-in-us.html
https://www.cdc.gov/coronavirus/2019-ncov/cases-updates/cases-in-us.html
https://www.who.int/dg/speeches/detail/who-director-general-s-opening-remarks-at-the-media-briefing-on-covid-19---3-march-2020
https://www.who.int/dg/speeches/detail/who-director-general-s-opening-remarks-at-the-media-briefing-on-covid-19---3-march-2020
https://www.who.int/dg/speeches/detail/who-director-general-s-opening-remarks-at-the-media-briefing-on-covid-19---3-march-2020
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contract does not support Akatek.
Therefore, a relay interpreter would be
needed to translate from Spanish to
English. However, even in that case,
USCIS requires the Contractor to
provide a second (or relay) interpreter
who is fluent in English and Spanish.

III. Discussion of Regulatory Change:
Addition of 8 CFR 208.9(h) 14

DHS has determined that there are
reasonable grounds for regarding
potential exposure to COVID-19 as a
public health concern and thus
sufficient to modify the interpreter
requirement for asylum applicants to
lower the number of in-person attendees
at asylum interviews. DHS will require
asylum applicants to proceed with the
asylum interview using USCIS’s
interpreter services for 180 days
following publication of this TFR if they
are fluent in one of the 47 languages
provided.?s After the 180 days
concludes, asylum applicants unable to
proceed in English will again be
required to provide their own
interpreters under 8 CFR 208.9(g).
Under the temporary provision, USCIS
may be able to provide contract
interpreters on demand for
approximately 47 different languages 16
listed on the GSA Schedule (see Table
A below). This list of languages has also
been included in the regulatory text.

TABLE A—REQUIRED LANGUAGES FOR
INTERPRETER SERVICES BPA/GSA
LANGUAGE SCHEDULE

Akan.

. Albanian.
. Amharic.

. Arabic.

. Armenian.

ar®N =

14 The interpreter interview provisions can be
found in two parallel sets of regulations:
Regulations under the authority of DHS are
contained in 8 CFR part 208; and regulations under
the authority of the Department of Justice (DOJ) are
contained in 8 CFR part 1208. Each set of
regulations contains substantially similar
provisions regarding asylum interview processes,
and each articulates the interpreter requirement for
interviews before an asylum officer. Compare 8 CFR
208.9(g), with 8 CFR 1208.9(g). This temporary final
rule revises only the DHS regulations at 8 CFR
208.9. Notwithstanding the language of the parallel
DOJ regulations in 8 CFR 1208.9, as of the effective
date of this TFR, the revised language of 8 CFR
208.9(h) is binding on DHS and its adjudications for
180 days. DHS would not be bound by the DOJ
regulation at 8 CFR 1208.9(g).

15 DHS is not modifying 8 CFR 208.9(g) with this
temporary rule; however, the temporary rule is
written so that any asylum interviews occurring
while the temporary rule is effective will be bound
by the requirements at 8 CFR 208.9(h).

16 According to internal data for asylum
interviews scheduled in FY19, 83% of asylum
applicants spoke at least one of the 47 languages
and only 5% spoke a language not included on this
list.

TABLE A—REQUIRED LANGUAGES FOR
INTERPRETER SERVICES BPA/GSA
LANGUAGE SCHEDULE—Continued

6. Azerbaijani.

7. Bengali.

8. Burmese.

9. Cantonese.

10. Creole/Haitian Creole.
11. Farsi-Afghani/Dari.
12. Farsi-Iranian.
13. Foo Chow/Fuzhou.
14. French.

15. Georgian.

16. Guijarati.

17. Hindi.

18. Hmong.

19. Hungarian.

. Indonesia/Bahasa.
21. Konjobal.

. Korean.

. Kurdish.

. Lingala.

. Mam.

. Mandarin.

. Nepali.

. Pashto/Pushtu.
. Portuguese.

. Punjabi.

31. Quiche/K’iche.
. Romanian.

. Russian.

. Serbian.

. Sinhalese.

. Somali.

. Spanish.

. Swahili.

. Tagalog.

. Tamil.

1. Tigrinya.

. Turkish.

. Twi.

. Ukrainian.

. Urdu.

. Uzbek.

. Vietnamese.

If an interpreter is necessary to
conduct the interview and a contract
interpreter who speaks a language on
the GSA Schedule is not available at the
time of the interview, USCIS will
reschedule the interview and attribute
the interview delay to USCIS (and not
to the applicant) for the purposes of
employment authorization under 8 CFR
208.7.

If an applicant is fluent in a language
on the GSA Schedule but refuses to
proceed with the interview by using a
contract interpreter, USCIS will
consider this a failure without good
cause to comply with 8 CFR 208.9(h)(1),
unless the applicant elects to proceed
with a language not on the GSA
schedule as discussed below. An
applicant’s refusal to proceed with the
interview using the contract
interpreter—for example, due to a
preference to proceed with one’s own
interpreter—will not be considered good
cause under 8 CFR 208.9(h)(1)(ii) for an
interview delay. The purpose of

ensuring the contract interpreters are
used is to mitigate the spread of COVID—
19 and protect the health and safety of
USCIS employees and the public, as
explained elsewhere in this preamble.
The contract interpreters are vetted and
will be provided at no cost to the
applicant. Accordingly, under these
circumstances, the applicant will be
considered to have failed to appear for
the interview in accordance with 8 CFR
208.10, and the application will be
referred or dismissed.

If the applicant does not speak a
language on the GSA Schedule or elects
to speak a language that is not on the
GSA Schedule, the applicant will be
required to bring his or her own
interpreter to the interview who is
fluent in English and the elected
language (not on the GSA schedule). If
an applicant is unable to provide an
interpreter fluent in English and the
elected language is not found on the
GSA Schedule, the applicant may
provide an interpreter fluent in the
elected language and one found on the
GSA Schedule. In this situation, USCIS
will provide a contract relay interpreter
to interpret between the GSA Schedule
language and English.

On June 4, 2020, certain USCIS field
offices and asylum offices resumed non-
emergency face-to-face services to the
public while enacting precautions to
prevent the spread of COVID-19 in
reopened facilities. USCIS is following a
phased approach to reopening in
accordance with the Administration’s
“Guidelines for Opening Up America
Again,” 17 based on the advice of public
health experts, in order to meet its
mission in administering the nation’s
immigration system, while also
instituting safety protocols. While
USCIS continued to perform duties that
did not involve in-person interviews
while in-person services were
temporarily suspended to mitigate the
spread of COVID-19, many immigration
benefits, including asylum applications,
usually require in-person services and
timely immigration adjudications are
important. Since USCIS re-opened to
the public to resume interviews on June
4, 2020, USCIS has allowed the
applicant-provided interpreter to sit
separately in another office. However,
USCIS only permitted this because it is
the current regulatory requirement,
which this temporary final rule will
amend in order to reduce the risk of
exposure.

17 The White House and Centers for Disease
Control and Prevention, Guidelines Opening Up
America Again, https://www.whitehouse.gov/
openingamerica/.


https://www.whitehouse.gov/openingamerica/
https://www.whitehouse.gov/openingamerica/
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In drafting this temporary rule, USCIS
considered continuing to allow
interpreters to attend the interview in
person but sit separately, or to provide
interpretation by video or telephone
could be another means of maintaining
recommended social distancing. While
requiring an applicant-provided
interpreter to sit separately in another
office allows for appropriate social
distancing from the applicant, attorney
and interviewing officer during the
interview, it could create more risk for
the asylum office staff because
interpreters often participate in many
asylum interviews or other interviews
with USCIS in a single day, which could
heighten the risk of contracting or
spreading the illness in the waiting
room or other common areas. Further,
allowing an applicant’s interpreter to
appear by telephone or video could
adversely affect the applicant, USCIS,
and the public. USCIS recognizes that
allowing an applicant’s interpreter to
appear by telephone or video may
support the goals of social distancing;
however, USCIS has not allowed
applicant-provided interpreters to
appear telephonically at affirmative
asylum interviews in the past. This is
because USCIS is unable to confirm the
interpreter’s identity and assure that the
individual meets the minimum
requirements to be an interpreter under
the applicable regulation and policy. In
addition, USCIS is unable to properly
ensure that the interpreter is protecting
the confidentiality of the asylum
applicant and not recording the
interview, which could encourage and
support asylum fraud and damage
legitimate asylum seekers and the
lawful asylum system. Thus, USCIS
finds that providing a professional
contract interpreter is a better option for
the applicant, USCIS, and the public.

The government-provided contract
interpreters will not put applicants at a
disadvantage or adversely affect
applicants. The contract interpreters are
carefully vetted and tested. They must
pass rigorous background checks as well
as meet a high standard of competency.
Additionally, serving as interpreters
during asylum interviews would not be
a novel or new function for contract
interpreters to perform, nor would
utilizing them in this limited and
emergency circumstance cause
additional costs to USCIS or the public.
USCIS has an existing contract to
provide telephonic interpretation and
monitoring in interviews for all of its
case types. While not required by
regulation for asylum interviews, USCIS
has provided monitors for many years as
a matter of policy except when the

applicant spoke English, the contract
vendor did not cover the language, or a
monitor was unavailable at the time of
the call. Since the cost of monitoring
and interpretation are identical under
the contract, the implementation of this
change is projected to be cost neutral or
negligible as USCIS is already paying for
these services and the contract is
already budgeted for. The contract
interpreters already regularly serve as
interpreters for screening interviews in
expedited removal and other contexts
and act as interpreter monitors or
occasionally serve as the primary
interpreter during affirmative asylum
interviews, so they are familiar with the
operational realities of asylum
interviews and the role of an interpreter
during those interviews. USCIS also has
internal procedural safeguards in place.
For example, in situations where the
applicant or asylum officer believes that
the contract interpreter abuses their
role, appears biased or prejudicial
against the applicant, appears to be
breaching confidentiality or otherwise
are not conducting themselves
professionally, the interview may be
stopped so that the officer may obtain
another contract interpreter. The
problems with the contract interpreter
may also be reported to the Contractor
for appropriate action.

The use of contract interpreters will
increase the efficiency of the asylum
interviews as interviews would not need
to be rescheduled due to failure to
appear (because the applicant did not
bring a proper interpreter) or interpreter
incompetence, and USCIS-provided
interpretation is likely to be faster and
more efficient when the applicant-
provided interpreter is not a
professional. Interviews will less likely
need to be rescheduled due to sickness
of an interpreter and will ensure the
safety of USCIS employees and asylum
applicants and mitigate the spread of
the disease. In addition, government-
funded interpretation will eliminate
pre-interview inefficiencies, such as
screening out ineligible interpreters, and
will eliminate time spent on examining
whether an interpreter misinterpreted
any material aspects of the asylum
interview or committed fraud or acted
improperly because of the strict vetting
and testing requirements for contract
interpreters.

This provision will be subject to a
temporal limitation of 180 days unless
it is further extended and it applies to
all asylum interviews across the nation.
USCIS has determined that 180 days is
appropriate given that (1) the pandemic
is ongoing; (2) there is much that is
unknown about the transmissibility,
severity, and other features associated

with COVID-19; and (3) mitigation is
especially important before a vaccine or
drug is developed and becomes widely
available. Prior to the expiration of this
temporary rule, DHS will evaluate the
public health concerns and resource
allocation, to determine whether to
extend the temporal limitation. If
necessary, DHS would publish any such
extension via a rulemaking in the
Federal Register.

IV. Regulatory Requirements

A. Administrative Procedure Act (APA)

DHS is issuing this rule as a
temporary final rule pursuant to the
APA’s “good cause” exception. 5 U.S.C.
553(b)(B). Agencies may forgo notice-
and-comment rulemaking and a delayed
effective date while this rulemaking is
published in the Federal Register
because the APA provides an exception
from those requirements when an
agency ‘““for good cause finds . . . that
notice and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.”” 5 U.S.C.
553(b)(B); see 5 U.S.C. 553(d)(3).

The good cause exception for forgoing
notice-and-comment rulemaking
“excuses notice and comment in
emergency situations, or where delay
could result in serious harm.” Jifry v.
FAA, 370 F.3d 1174, 1179 (D.C. Cir.
2004). Although the good cause
exception is “narrowly construed and
only reluctantly countenanced,” Tenn.
Gas Pipeline Co. v. FERC, 969 F.2d
1141, 1144 (D.C. Cir 1992), DHS has
appropriately invoked the exception in
this case, for the reasons set forth below.
Additionally, on multiple occasions,
agencies have relied on this exception to
promulgate both communicable disease-
related 18 and immigration-related 19
interim rules.

18 HHS Control of Communicable Diseases;
Foreign Quarantine, 85 FR 7874 (Feb. 12, 2020)
(interim final rule to enable the CDC ‘“‘to require
airlines to collect, and provide to CDC, certain data
regarding passengers and crew arriving from foreign
countries for the purposes of health education,
treatment, prophylaxis, or other appropriate public
health interventions, including travel restrictions”);
Control of Communicable Diseases; Restrictions on
African Rodents, Prairie Dogs, and Certain Other
Animals, 68 FR 62353 (Nov. 4, 2003) (interim final
rule to modify restrictions to “prevent the spread
of monkeypox, a communicable disease, in the
United States.”).

19 See, e.g., Visas: Documentation of
Nonimmigrants Under the Immigration and
Nationality Act, as Amended, 81 FR 5906, 5907
(Feb. 4, 2016) (interim rule citing good cause to
immediately require a passport and visa from
certain H2—A Caribbean agricultural workers to
avoid “‘an increase in applications for admission in
bad faith by persons who would otherwise have
been denied visas and are seeking to avoid the visa
requirement and consular screening process during
the period between the publication of a proposed
and a final rule”); Suspending the 30-Day and
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As discussed earlier in this preamble,
on January 31, 2020, the Secretary of
Health and Human Services declared a
public health emergency under section
319 of the Public Health Service Act in
response to COVID-19.20 On March 13,
2020, President Trump declared a
National Emergency concerning the
COVID-19 outbreak, dated back to
March 1, 2020, to control the spread of
the virus in the United States.21 As of
July 31, 2020, there were approximately
17,106,007 cases of COVID-19 globally,
resulting in approximately 668,910
deaths; approximately 4,405,932 cases
have been identified in the United
States, with new cases being reported
daily, and approximately 150,283
deaths due to the disease.?2 Currently,
there is no vaccine against COVID-19.
Treatment is currently limited to
supportive care to manage symptoms.
Hospitalization may be required in
severe cases and mechanical respiratory
support may be needed in the most
severe cases.

DHS has concluded that the good
cause exceptions in 5 U.S.C. 553(b)(B)
and (d)(3) apply to this rule. Delaying
implementation of this rule until the
conclusion of notice-and-comment
procedures and the 30-day delayed
effective date would be impracticable
and contrary to the public interest due
to the need to resume agency operations
and associated risk to asylum office
staff, as well as the public, with the
spread of COVID-19.

As of July 31, 2020, USCIS had
370,948 asylum applications, on behalf
of 589,187 aliens, pending final
adjudication. Over 94% of these
pending applications are awaiting an
interview by an asylum officer. The
USCIS backlog will continue to increase
unless USCIS can safely and efficiently
conduct asylum interviews.

Since resuming agency operations
under the current regulatory
requirements, asylum applicants unable

Annual Interview Requirements From the Special
Registration Process for Certain Nonimmigrants, 68
FR 67578, 67581 (Dec. 2, 2003) (interim rule
claiming the good cause exception for suspending
certain automatic registration requirements for
nonimmigrants because “without [the] regulation

approximately 82,532 aliens would be subject to 30-

day or annual re-registration interviews” over a six-
month period).

20 HHS, Determination of Public Health
Emergency.

21 Proclamation 9994 (Mar. 13, 2020).

22 WHO, Coronavirus disease 2019 (COVID-19)
Situation Report—193 (July 31, 2020), available at
https://www.who.int/docs/default-source/
coronaviruse/situation-reports/20200731-covid-19-
sitrep-193.pdf?sfvrsn=42a0221d_2; CDC,
Coronavirus Disease 2019 (COVID-19): Cases in
U.S. (July 31, 2020), https://www.cdc.gov/
coronavirus/2019-ncov/cases-updates/cases-in-
us.html.

to proceed in English must provide their
own interpreters. This means that the
interpreter currently accompanies the
applicant to and within the USCIS
facility, thereby increasing the risk of
contracting and/or transferring COVID—
19 to themselves or others while
entering the space and observing the
usual security screening protocols, as
well as while accessing space
throughout the facility during the
appointment such as, information
counters, waiting rooms, restrooms,
and/or private interview offices.
Interpreters who accompany asylum
applicants to asylum offices often work
as professional interpreters providing a
variety of in-person interpreting services
and as such have regular in-person
exposure to a wide range of individuals
as a matter of course. Accordingly, they
are at a greater risk of being exposed to
COVID-19. Whereas, under the TFR, the
USCIS-provided interpreters would
appear telephonically, minimizing the
spread and exposure to COVID-19. The
longer the effective date of this
regulatory change is delayed, the longer
USCIS will have to continue to
potentially expose our workforce,
applicants and attorneys to risk at
USCIS facilities—potentially negatively
impacting the health of employees,
stakeholders and the public health of
the United States in general.

As discussed elsewhere in this rule,
COVID-19 is contagious, and symptoms
may not be present until up to 14 days
after exposure, and USCIS currently has
over 353,000 applicants awaiting an
asylum interview. Although USCIS has
protocols in place to insulate against the
risk of spread, requiring an interpreter
to accompany every asylum applicant
who cannot proceed in English has the
potential to raise the number of
individuals impacted and possibly
exposed to the disease. Additionally,
applicants and applicant-provided
interpreters may contract or transmit the
disease if and when they come into
contact with others through, for
example, transit to the USCIS facility.
Notably, unlike the applicant
themselves, interpreters are often repeat
visitors to the asylum office, some
appearing multiple times per week and
even handling more than one case per
day. As such, the repeated trips to the
office and the likelihood that multiple
appointments will increase the risk of
spread within an asylum office because
an interpreter may have contact with
several employees over the course of
multiple visits within a short period of
time. These factors pose a serious risk
to local communities and the
operational posture of USCIS, and are

why under the TFR, USCIS would only
allow an applicant-provided interpreter
to physically attend the interview if the
applicant does not speak one of the 47
languages provided by USCIS provided
contract interpreters.

DHS recognizes that some applicants
may prefer to use their own interpreters,
but for the reason stated above and
elsewhere in this preamble, it has
determined that the benefits of this rule
outweigh the potential preference of
some applicants. This temporary final
rule is promulgated as a response to
COVID-19. It is temporary, limited in
application to only those asylum
applicants who cannot proceed with the
interview in English, and narrowly
tailored to mitigate the spread of
COVID-19. To delay such a measure
could cause serious and far-reaching
public safety and health effects.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996, requires an agency
to prepare and make available to the
public a regulatory flexibility analysis
that describes the effect of the rule on
small entities (i.e., small businesses,
small organizations, and small
governmental jurisdictions). A
regulatory flexibility analysis is not
required when a rule is exempt from
notice-and-comment rulemaking.

C. Unfunded Mandates Reform Act of
1995

This temporary final rule will not
result in the expenditure by state, local,
and tribal governments, in the aggregate,
or by the private sector, of $100 million
or more in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

D. Congressional Review Act

This temporary final rule is not a
major rule as defined by section 804 of
the Congressional Review Act. 5 U.S.C.
804. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.


https://www.who.int/docs/default-source/coronaviruse/situation-reports/20200731-covid-19-sitrep-193.pdf?sfvrsn=42a0221d_2
https://www.who.int/docs/default-source/coronaviruse/situation-reports/20200731-covid-19-sitrep-193.pdf?sfvrsn=42a0221d_2
https://www.who.int/docs/default-source/coronaviruse/situation-reports/20200731-covid-19-sitrep-193.pdf?sfvrsn=42a0221d_2
https://www.cdc.gov/coronavirus/2019-ncov/cases-updates/cases-in-us.html
https://www.cdc.gov/coronavirus/2019-ncov/cases-updates/cases-in-us.html
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E. Executive Order 12866 Executive
Order 13563

Executive Orders (E.O.) 12866 and
13563 direct agencies to assess the costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, reducing costs,
harmonizing rules, and promoting
flexibility. This rule is designated a
significant regulatory action under E.O.
12866. Accordingly, the Office of
Management and Budget (OMB) has
reviewed this regulation. DHS, however,
is proceeding under the emergency
provision of Executive Order 12866
Section 6(a)(3)(D) based on the need to
move expeditiously during the current
public health emergency.

This TFR will help asylum applicants
proceed with their interviews in a safe
manner, while protecting agency staff.
This rule is not expected to result in any
additional costs to the applicant or to
the government. As previously
explained, the contract interpreters will
be provided at no cost to the applicant.
USCIS already has an existing contract
to provide telephonic interpretation and
monitoring in interviews for all of its
case types. USCIS has provided
monitors for many years. Almost all
interviews that utilize a USCIS provided
interpreter after this rulemaking would
have had a contracted monitor under
the status quo. As the cost of monitoring
and interpretation are identical under
the contract and monitors will no longer
be needed for these interviews, the
implementation of this rule is projected
to be cost neutral or negligible as USCIS
is already paying for these services even
without this rule.

F. Executive Order 13132 (Federalism)

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

G. Executive Order 12988 (Civil Justice
Reform)

This rule meets the applicable
standards set forth in section 3(a) and
3(b)(2) of Executive Order 12988.

H. Paperwork Reduction Act

This rule does not propose new, or
revisions to existing, “collection[s] of
information” as that term is defined
under the Paperwork Reduction Act of
1995, Public Law 104-13, 44 U.S.C.
chapter 35, and its implementing
regulations, 5 CFR part 1320. As this is
a temporary final rule and would only
span 180 days, USCIS does not
anticipate a need to update the Form I-
589, Application for Asylum and for
Withholding of Removal, despite the
existing language on the Instructions
regarding interpreters, because it will be
primarily rescheduling interviews that
were cancelled due to COVID. USCIS
will post updates on its I-589 website,
https://www.uscis.gov/i-589, and other
asylum and relevant web pages
regarding the new interview
requirements in this regulation, as well
as provide personal notice to applicants
via the interview notices issued to
applicants prior to their interview.

L. Signature

The Acting Secretary of Homeland
Security, Chad F. Wolf, having reviewed
and approved this document, is
delegating the authority to electronically
sign this document to Ian Brekke,
Deputy General Counsel for DHS, for
purposes of publication in the Federal
Register.

List of Subjects in 8 CFR Part 208

Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.

Accordingly, for the reasons set forth
in the preamble, the Secretary of
Homeland Security amends 8 CFR part
208 as follows:

PART 208—PROCEDURES FOR
ASYLUM AND WITHHOLDING OF
REMOVAL

m 1. The authority citation for part 208
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1158, 1226,
1252, 1282; Title VII of Public Law 110-229;
8 CFR part 2.

m 2. Section 208.9 is amended by adding
paragraph (h) to read as follows:

208.9 Procedure for interview before an
asylum officer.
* * * * *

(h) Asylum Applicant Interpreters for
asylum interviews conducted between

September 23, 2020, through March 22,
2021.

(1) Asylum applicants unable to
proceed with the interview in English
must use USCIS’s telephonic interpreter
services, so long as the applicant is
fluent in one of the following languages:
Akan, Albanian, Amharic, Arabic,
Armenian, Azerbaijani, Bengali,
Burmese, Cantonese, Creole/Haitian
Creole, Farsi-Afghani/Dari, Farsi-
Iranian, Foo Chow/Fuzhou, French,
Georgian, Gujarati, Hindi, Hmong,
Hungarian, Indonesia/Bahasa, Konjobal,
Korean, Kurdish, Lingala, Mam,
Mandarin, Nepali, Pashto/Pushtu,
Portuguese, Punjabi, Quiche/K’iche,
Romanian, Russian, Serbian, Sinhalese,
Somali, Spanish, Swahili, Tagalog,
Tamil, Tigrinya, Turkish, Twi,
Ukrainian, Urdu, Uzbek, or Vietnamese.

(i) If a USCIS interpreter is
unavailable at the time of the interview,
USCIS will reschedule the interview
and attribute the interview delay to
USCIS for the purposes of employment
authorization pursuant to 8 CFR 208.7.

(ii) Except as provided in paragraph
(h)(1)(iii) of this section, if an applicant
is fluent in a language listed in this
paragraph (h)(1) but refuses to proceed
with the USCIS interpreter in order to
use his or her own interpreter, USCIS
will consider this a failure without good
cause to comply with this paragraph
(h)(1). The applicant will be considered
to have failed to appear for the
interview for the purposes of 8 CFR
208.10.

(iii) If the applicant elects to proceed
in a language that is not listed in this
paragraph (h)(1), the applicant must
provide a competent interpreter fluent
in both English and the applicant’s
native language or any other language in
which the applicant is fluent. If an
applicant is unable to provide an
interpreter fluent in English and the
elected language not listed in this
paragraph (h)(1), the applicant may
provide an interpreter fluent in the
elected language and one found in this
paragraph (h)(1). USCIS will provide a
relay interpreter to interpret between
the language listed in this paragraph
(h)(1) and English. The interpreter must
be at least 18 years of age. Neither the
applicant’s attorney or representative of
record, a witness testifying on the
applicant’s behalf, nor a representative
or employee of the applicant’s country
of nationality, or if stateless, country of
last habitual residence, may serve as the
applicant’s interpreter. Failure without
good cause to comply with this
paragraph may be considered a failure
to appear for the interview for purposes
of 8 CFR 208.10.
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(2) [Reserved]

Ian Brekke,

Deputy General Counsel, U.S. Department of
Homeland Security.

[FR Doc. 2020-21073 Filed 9-22-20; 8:45 am]
BILLING CODE 9111-97-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-0795; Product
Identifier 2019-SW-069—AD; Amendment
39-21247; AD 2020-19-05]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron Canada Limited
Helicopters

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Bell Helicopter Textron Canada Limited
(Bell) Model 505 helicopters. This AD
requires inspecting each swashplate
assembly bearing (bearing), and
depending on the inspection results,
removing the bearing from service. This
AD was prompted by a report of a
bearing that migrated out of the
swashplate inner ring. The actions of
this AD are intended to address an
unsafe condition on these products.

DATES: This AD becomes effective
October 8, 2020.

The Director of the Federal Register
approved the incorporation by reference
of a certain document listed in this AD
as of October 8, 2020. The FAA must
receive comments on this AD by
November 9, 2020.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
https://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202-493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0795; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

The AD docket contains this AD, the
Transport Canada AD, any service
information that is incorporated by
reference, any comments received, and
other information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

For service information identified in
this final rule, contact Bell Helicopter
Textron Canada Limited, 12,800 Rue de
I’Avenir, Mirabel, Quebec J7J1R4;
telephone 450-437-2862 or 800—-363—
8023; fax 450—-433-0272; or at https://
www.bellcustomer.com.

You may view the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
10101 Hillwood Pkwy., Room 6N-321,
Fort Worth, TX 76177. It is also
available on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0795.

FOR FURTHER INFORMATION CONTACT:
Daniel E. Moore, Aviation Safety
Engineer, Regulations & Policy Section,
Rotorcraft Standards Branch, FAA,
10101 Hillwood Pkwy., Fort Worth, TX
76177; telephone 817—-222-5110; email
daniel.e.moore@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
the FAA did not provide you with
notice and an opportunity to provide
your comments prior to it becoming
effective. However, the FAA invites you
to participate in this rulemaking by
submitting written comments, data, or
views. The most helpful comments
reference a specific portion of the AD,
explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit them only one time.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will file in the docket all
comments received, as well as a report
summarizing each substantive public
contact with FAA personnel concerning

this rulemaking during the comment
period. The FAA will consider all the
comments received and may conduct
additional rulemaking based on those
comments.

Confidential Business Information

Confidential Business Information
(CBI) is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this final rule
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this final rule, it is
important that you clearly designate the
submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of this final rule. Submissions
containing CBI should be sent to Daniel
E. Moore, Aviation Safety Engineer,
Regulations & Policy Section, Rotorcraft
Standards Branch, FAA, 10101
Hillwood Pkwy., Fort Worth, TX 76177;
telephone 817-222-5110; email
daniel.e.moore@faa.gov. Any
commentary that the FAA receives
which is not specifically designated as
CBI will be placed in the public docket
for this rulemaking.

Discussion

Transport Canada, which is the
aviation authority for Canada, has
issued Canadian AD No. CF-2019-28,
dated July 25, 2019, to correct an unsafe
condition for Bell Model 505
helicopters, serial number 65011
through 65211. Transport Canada
advises of a report showing that a
bearing migrated out of its inner ring.
An investigation revealed that, although
the inspection witness mark was
applied to the part, the bearing had not
been staked during manufacturing.
Transport Canada further advises that
an un-staked bearing, which has
migrated out of its bore, may lead to
restriction of the swashplate’s
movement as a result of contact or
binding between the control tube clevis
and the bearing housing.

This contact or binding may restrict
control authority and may also
introduce unintended loads into the
control system causing a failure of the
control tube and/or bearing. This
situation, if not corrected, could lead to
loss of control of the helicopter.
Accordingly, the Transport Canada AD
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requires a one-time inspection of each
bearing.

FAA’s Determination

These helicopters have been approved
by the aviation authority of Canada and
are approved for operation in the United
States. Pursuant to the FAA’s bilateral
agreement with Canada, Transport
Canada, its technical representative, has
notified the FAA of the unsafe condition
described in its AD. The FAA is issuing
this AD after evaluating all of the
information provided by Transport
Canada and determining the unsafe
condition exists and is likely to exist or
develop on other helicopters of the same
type design.

Related Service Information Under 1
CFR Part 51

Bell has issued Alert Service Bulletin
505-19-13, dated July 2, 2019, which
specifies procedures for a one-time
inspection of the staking of certain
bearings.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Other Related Service Information

Bell Helicopter has issued BHT-ALL—
SPM Chapter 9—Bearings, Sleeves, and
Bushings, Revision 7, dated March, 24,
2017, which specifies procedures for
servicing swashplate assembly bearings,
sleeves, and bushings.

AD Requirements

This AD requires, within 20 hours
time-in-service (TIS), using a 10X or
higher power magnifying glass,
inspecting both sides of each affected
bearing for staking in the outer ring part
number (P/N) 206—010—453, inner ring
P/N 206-010-451, and lever assembly
P/N 206-010-447. If either side of a
bearing is not staked, this AD requires
removing the bearing from service
before further flight.

Differences Between This AD and the
Transport Canada AD

The Transport Canada AD requires
inspecting the bearings for proper
staking, whereas this AD requires
inspecting both sides of each bearing for
staking instead. If a swashplate
assembly bearing is not staked, the
Transport Canada AD requires replacing
the bearing and contacting Bell, whereas
this AD requires removing the bearing
from service instead.

Regulatory Flexibility Act

The requirements of the Regulatory
Flexibility Act (RFA) do not apply when

an agency finds good cause pursuant to
5 U.S.C. 553 to adopt a rule without
prior notice and comment. Because the
FAA has determined that it has good
cause to adopt this rule without notice
and comment, RFA analysis is not
required.

Costs of Compliance

The FAA estimates that this AD
affects 81 helicopters of U.S. Registry.
Labor rates are estimated at $85 per
work-hour. Based on these numbers, the
FAA estimates that operators may incur
the following costs in order to comply
with this AD.

Inspecting the bearings for staking
takes about one work-hour for an
estimated cost of $85 per helicopter and
$6,885 for the U.S. fleet. Replacing a
bearing takes about one work-hour and
parts cost about $100 for an estimated
cost of $185 per replacement.

FAA'’s Justification and Determination
of the Effective Date

Section 553(b)(3)(B) of the
Administrative Procedure Act (5 U.S.C.)
authorizes agencies to dispense with
notice and comment procedures for
rules when the agency, for “‘good cause”
finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under this
section, an agency, upon finding good
cause, may issue a final rule without
seeking comment prior to the
rulemaking.

An unsafe condition exists that
requires the immediate adoption of this
AD without providing an opportunity
for public comments prior to adoption.
The FAA has found that the risk to the
flying public justifies waiving notice
and comment prior to adoption of this
rule because the required corrective
action must be completed within 20
hours TIS, a time period of up to one
month based on the average flight-hour
utilization rate of these helicopters.
Therefore, notice and opportunity for
prior public comment are impracticable
and contrary to public interest pursuant
to 5 U.S.C. 553(b)(3)(B). In addition, for
the reasons stated above, the FAA finds
that good cause exists pursuant to 5
U.S.C. 553(d) for making this
amendment effective in less than one
month.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this AD
will not have federalism implications
under Executive Order 13132. This AD
will not have a substantial direct effect
on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed, I certify
that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866,
and

2. Will not affect intrastate aviation in
Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-19-05 Bell Helicopter Textron
Canada Limited: Amendment 39-21247;
Docket No. FAA-2020-0795; Product
Identifier 2019—-SW-069-AD.

(a) Applicability

This AD applies to Bell Helicopter Textron

Canada Limited Model 505 helicopters,

certificated in any category, with a serial

number (S/N) 65011 through 65211

inclusive, and swashplate assembly part

number (P/N) 206-010-450-123 with an S/

N listed in Table 1 of Bell Alert Service

Bulletin 505-19-13, dated July 2, 2019,

installed.
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(b) Unsafe Condition

This AD defines the unsafe condition as an
unstaked swashplate assembly bearing which
may migrate out of its bore. This condition
could result in restricted control authority,
unintended loads on the control system,
failure of the control tube or bearing, and
subsequent loss of control of the helicopter.

(c) Effective Date
This AD becomes effective October 8, 2020.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Within 20 hours time-in-service, inspect
both sides of each swashplate assembly
bearing (bearing) for staking by following the
Accomplishment Instructions, paragraph 4.,
of Bell Alert Service Bulletin 505-19-13,
dated July 2, 2019, except you may use a 10X
or higher power magnifying glass. If either
side of a bearing is not staked, before further
flight, remove the bearing from service.

(f) Special Flight Permits

A special flight permit may be permitted
for a one-time ferry flight to an authorized
repair facility.

(g) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Rotorcraft Standards
Branch, FAA, may approve AMOCs for this
AD. Send your proposal to: Daniel E. Moore,
Aviation Safety Engineer, Regulations &
Policy Section, Rotorcraft Standards Branch,
FAA, 10101 Hillwood Pkwy., Fort Worth, TX
76177; telephone 817-222-5110; email 9-
ASW-FTW-AMOC-Requests@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, the FAA suggests
that you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office, before
operating any aircraft complying with this
AD through an AMOC.

(h) Additional Information

(1) Bell Helicopter BHT-ALL—-SPM Chapter
9—Bearings, Sleeves, and Bushings Revision
7 dated March 24, 2017 dated, which is not
incorporated by reference, contains
additional information about the subject of
this AD. For service information identified in
this AD, contact Bell Helicopter Textron
Canada Limited, 12,800 Rue de I’Avenir,
Mirabel, Quebec J7J1R4; telephone 450-437—
2862 or 800-363—-8023; fax 450—433-0272; or
at https://www.bellcustomer.com. You may
view a copy of the service information at the
FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy.,
Room 6N-321, Fort Worth, TX 76177.

(2) The subject of this AD is addressed in
Transport Canada AD No. CF-2019-28, dated
July 25, 2019. You may view the Transport
Canada AD on the internet at https://
www.regulations.gov by searching for and
locating it in Docket No. FAA-2020-0795.

(i) Subject

Joint Aircraft Service Component (JASC)
Code: 6230, Main Rotor Mast/Swashplate.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Bell Alert Service Bulletin 505-19-13,
dated July 2, 2019.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Bell Helicopter Textron
Canada Limited, 12,800 Rue de I’Avenir,
Mirabel, Quebec J7J1R4; telephone 450-437—
2862 or 800—363—8023; fax 450—-433—-0272; or
at https://www.bellcustomer.com.

(4) You may view this service information
at FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy.,
Room 6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call 817-222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on September 3, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-20911 Filed 9-22-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2020-0483; Product
Identifier 2016-SW-066—AD; Amendment
39-21241; AD 2020-18-20]

RIN 2120-AA64

Airworthiness Directives; MD
Helicopters Inc. (MDHI), Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
MD Helicopters Inc. (MDHI) Model
369A, 369D, 369E, 369FF, 369H, 369HE,
369HM, 369HS, 500N, and 600N
helicopters. This AD was prompted by
reports of abrasion strips departing the
main rotor (MR) blade in-flight. This AD
requires tap inspecting each MR blade
leading edge abrasion strip. The FAA is

issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective October 28,
2020.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of October 28, 2020.

ADDRESSES: For service information
identified in this final rule, contact
Helicopter Technology Company, LLC,
address 12902 South Broadway, Los
Angeles, CA 90061; telephone (310)
523-2750; email gburdorf@
helicoptertech.com; or at http://
www.helicoptertech.com. You may view
this service information at the FAA,
Office of the Regional Counsel,
Southwest Region, 10101 Hillwood
Pkwy, Room 6N-321, Fort Worth, TX
76177. For information on the
availability of this material at the FAA,
call (817) 222-5110. It is also available
on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0483.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0483; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is Docket Operations, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590.

FOR FURTHER INFORMATION CONTACT:
Payman Soltani, Aviation Safety
Engineer, Los Angeles ACO Branch,
FAA, 3960 Paramount Blvd., Lakewood,
California 90712; telephone (562) 627—
5313; email payman.soltani@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to MDHI Model 369A, 369D,
369E, 369FF, 369H, 369HE, 369HM,
369HS, 500N, and 600N helicopters
with a MR blade part number (P/N)
500P2100-105, P/N 500P2100-305, P/N
500P2300-505, P/N 369D21120-505, P/
N 369D21121-505, or P/N 369D21123—
505 with a 1.25 inch chord length nickel
abrasion strip (abrasion strip)
manufactured or installed by Helicopter
Technology Company, LLC (HTC), or
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where the manufacturer of the abrasion
strip is unknown, except if the abrasion
strip has accumulated 700 or more
hours time-in-service (TIS). The NPRM
published in the Federal Register on
May 14, 2020 (85 FR 28895).

The NPRM was prompted by reports
of leading edge abrasion strips
manufactured by HTC departing the MR
blades during flight. An investigation
determined that the abrasion strips were
manufactured from electroformed
nickel, have a chord length of 1.25 inch,
and are delaminating from the MR blade
before departing from the helicopter.
HTC has determined that a repetitive
tap inspection of the abrasion strips
should be performed on all blades with
abrasion strips that have less than 700
hours TIS to detect any voids, including
blistering, bubbling, or lifting of the
abrasion strip. Identical looking
electroformed nickel abrasion strips
with a chord length of 1.25 inch
manufactured by other repair stations
have not departed in flight and therefore
were not proposed as the subject of this
AD.

To address this unsafe condition, the
NPRM proposed to require tap
inspecting the abrasion strip within 10
hours TIS and thereafter before the first
flight of each day until the abrasion
strip has accumulated 700 or more
hours TIS since installation.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The following presents
the comments received on the NPRM
and the FAA’s response to each
comment.

Supportive Comment

The FAA received one comment in
support of the NPRM.

Requests

Request: HTC stated that the NPRM
proposed to mandate its service bulletin
that was issued June 1, 2017, and that
there has not been a documented case
of an abrasion strip departure related to
this issue in 4 years. HTC further stated
that the majority of affected operators
have either modified the abrasion strip
or accumulated more than 700 hours
TIS, such that the proposed AD would
no longer apply. Although HTC did not
request any changes to the NPRM, the
FAA infers that this commenter would
like the FAA to withdraw the proposed
AD.

FAA’s Response: The FAA partially
agrees. The FAA has not received any
reports of an abrasion strip departure
related to this issue since issuance of
the HTC service bulletin. In addition,

about a third of the abrasion strips have
been modified and others have
accumulated more than 700 hours TIS,
and therefore would not be affected by
this AD. However, because some
affected abrasion strips are still in
service or may be stored as spare parts,
the unsafe condition exists and
corrective action is necessary. The FAA
has made no changes based on these
comments.

Request: Wilson Gonstruction
requested that the FAA change the
NPRM to allow pilots to perform the tap
test following proper training, to avoid
difficulties complying with the AD
while away from base of operations or
during cross country flights. The
commenter stated that this would be
consistent with AD 88-17-09 R1
(Amendment 39-6400; 54 FR 48583,
November 24, 1989) (“‘AD 88-17—-09
R1”’), which allows a pilot to perform a
pre-flight check, and that the test itself
is simple to perform.

FAA’s Response: The FAA disagrees.
AD 88-17-09 R1 allows the pilot to
perform a check of the tail boom
extension for security. This check is an
exception to the FAA’s standard
maintenance regulations and is allowed
in AD 88-17—-09 R1 because it is a visual
check that can be performed equally
well by a pilot or a mechanic and does
not require training or the use of tools.
Since the tap inspection proposed in the
NPRM would require both training and
the use of a tool, allowing a pilot to
perform it is not acceptable. The FAA
made no changes in this final rule based
on this comment.

Request: Wilson Construction stated
the inspection criteria in the proposed
AD are already specified by the
manufacturer of the MR blades (HTC)
and by MDHI. The commenter stated if
owners/operators would follow the
manufacturer’s instructions, then an AD
would not be necessary.

FAA’s Response: The FAA agrees. Not
all operators are required to incorporate
a manufacturer’s maintenance
instructions into the operator’s
maintenance program. Where the FAA
has determined that a manufacturer’s
maintenance instructions are necessary
to correct an unsafe condition, the FAA
must issue an AD to mandate those
instructions. The FAA made no changes
in this final rule based on this comment.

FAA’s Determination

The FAA has reviewed the relevant
information, considered the comments
received, and determined that an unsafe
condition exists and is likely to exist or
develop on other products of these same
type designs and that air safety and the
public interest require adopting the AD

requirements as proposed with minor
editorial changes. These minor changes
are consistent with the proposals in the
NPRM and will not increase the
economic burden on any operator nor
increase the scope of the AD.

Related Service Information Under 1
CFR Part 51

The FAA reviewed HTC Mandatory
Service Bulletin Notice No. 2100-8R4,
dated June 1, 2017, which specifies a
daily tap inspection of the MR blade
abrasion strip to detect voids. If there
are any voids, this service information
specifies repairing or replacing the MR
blade, depending on the size, quantity,
and location of any damage.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 50 helicopters of U.S. Registry.
The FAA estimates that operators may
incur the following costs in order to
comply with this AD.

At an average labor rate of $85 per
hour, tap-testing the MR blades requires
about 0.25 work-hour, for a cost per
helicopter of $22 per inspection cycle.
If required, replacing an MR blade
requires about 1 work-hour and required
parts cost up to $24,130, for a cost per
helicopter of $24,215.

According to HTC’s service
information, some of the costs of this
AD may be covered under warranty,
thereby reducing the cost impact on
affected individuals. The FAA does not
control warranty coverage by HTC.
Accordingly, the FAA has included all
costs in this cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
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develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-18-20 MD Helicopters Inc. (MDHI):
Amendment 39-21241; Docket No.
FAA-2020-0483; Product Identifier
2016—-SW-066—AD.

(a) Applicability

This AD applies to MD Helicopters Inc.

(MDHI) Model 369A, 369D, 369E, 369FF,

369H, 369HE, 369HM, 369HS, 500N, and

600N helicopters, certificated in any
category, with a main rotor (MR) blade part
number (P/N) 500P2100-105, P/N 500P2100—

305, P/N 500P2300-505, P/N 369D21120—

505, P/N 369D21121-505, or P/N

369D21123-505 with a 1.25 inch chord

length nickel abrasion strip (abrasion strip)
manufactured or installed by Helicopter

Technology Company, LLC (HTC), or where

the manufacturer of the abrasion strip is

unknown. This AD does not apply if the
abrasion strip has accumulated 700 or more
hours time-in-service (TIS).

(b) Unsafe Condition

This AD defines the unsafe condition as
failure of the bond between the leading edge
abrasion strip and an MR blade. This
condition could result in the abrasion strip
departing the MR blade in-flight, subsequent
imbalance of the rotor system, and loss of
control of the helicopter.

(c) Effective Date

This AD becomes effective October 28,
2020.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Within 10 hours TIS and thereafter before
the first flight of each day, tap inspect each
MR blade leading edge abrasion strip for a
void in accordance with Part 1—Inspection,
paragraphs 2 through 4, of HTC Mandatory
Service Bulletin Notice No. 2100-8R4, dated
June 1, 2017.

(1) If there is a void within 0.5 inch (12.7
mm) of the edge of the abrasion strip, before
further flight, replace the MR blade.

(2) If there is a void larger than 0.5 square
inch (322.6 square mm) or if there is more
than one void of any size, before further
flight, replace the MR blade.

(f) Alternative Methods of Compliance
(AMOCQ)

(1) The Manager, Los Angeles ACO Branch,
FAA, may approve AMOCs for this AD. Send
your proposal to: Payman Soltani, Aviation
Safety Engineer, Los Angeles ACO Branch,
FAA, 3960 Paramount Blvd., Lakewood,
California 90712; telephone (562) 627-5313;
email 9-ANM-LAACO-AMOC-REQUESTS@
faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, the FAA suggests
that you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(g) Subject

Joint Aircraft Service Component (JASC)
Code: 6210, Main Rotor Blade.

(h) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Helicopter Technology Company, LLG,
Mandatory Service Bulletin Notice No. 2100-
8R4, dated June 1, 2017.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Helicopter Technology
Company, LLC, address 12902 South
Broadway, Los Angeles, CA 90061; telephone
(310) 523-2750; email gburdorf@

helicoptertech.com; or at http://
www.helicoptertech.com.

(4) You may view this service information
at the FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy,
Room 6N 321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on August 31, 2020.

Gaetano A. Sciortino,

Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2020-20930 Filed 9-22-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0828; Airspace
Docket No. 20-AWA-1]

RIN 2120-AA66

Amendment of Phoenix Sky Harbor
Class B Legal Description

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, technical
amendment.

SUMMARY: This action amends the
Phoenix Sky Harbor Class B legal
description by accurately reflecting the
name of the geographical reference
point, I-10/Squaw Peak Stack to I-10/
Stack contained in the Area A and Area
D legal description. The FAA is taking
this action because the local community
removed Squaw Peak from the
geographical reference point and to
ensure accurate information is reflected.
DATES: 0901 UTC, December 31, 2020.
The Director of the Federal Register
approves this incorporation by reference
action under Title 1 Code of Federal
Regulation part 51, subject to the annual
revision of FAA Order 7400.11 and
publication of conforming amendments.

ADDRESSES: FAA Order 7400.11E,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air_traffic/publications/. For further
information, you can contact the Rules
and Regulations Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
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DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email:
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Christopher McMullin, Airspace Policy
Group, Office of Policy, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it modifies the
Phoenix Sky Harbor Class B legal
description to preserve the safe and
efficient flow of air traffic.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11E, Airspace Designations and
Reporting Points, dated July 21, 2020,
and effective September 15, 2020. FAA
Order 7400.11E is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11E lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This action amends Title 14 of the
Code of Federal Regulations (14 CFR)
part 71 by amending the Phoenix Sky
Harbor, Class B Area A and Area D legal
description, removing the terms Squaw
Peak, due to the same actions by local
community legislation.

Since this action merely involves
editorial changes in the legal
description of the Phoenix Sky Harbor,
Class B, Area A and Area D and does
not involve a change in the dimensions
or operating requirements of that
airspace, notice and public procedure
under 5 U.S.C. 553(b) are unnecessary.

Class B Airspace is published in
paragraph 3000 Subpart B, of FAA
Order 7400.11E, signed July 21, 2020,
and effective September 15, 2020, which
is incorporated by reference in 14 CFR
71.1. The Class B Airspace listed in this
document will be published
subsequently in the Order.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action of amending the airspace
descriptions of the Phoenix Sky Harbor,
Class B area A and Area D legal
description, by removing the references
to the term Squaw Peak as a geographic
reference point, qualifies for categorical
exclusion under the National
Environmental Policy Act and its
agency-specific implementing
regulations in FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” regarding categorical
exclusions for procedural actions at
paragraph 5-6.5a, which categorically
excludes from full environmental
impact review rulemaking actions that
designate or modify classes of airspace
areas, airways, routes, and reporting
points (see 14 CFR part 71, Designation
of Class A, B, C, D, and E Airspace
Areas; Air Traffic Service Routes; and
Reporting Points). This airspace action
is an editorial change only and is not
expected to result in any potentially
significant environmental impacts. In
accordance with FAA Order 1050.1F,
paragraph 5-2 regarding Extraordinary
Circumstances, this action has been
reviewed for factors and circumstances
in which a normally categorically
excluded action may have a significant
environmental impact requiring further
analysis, and it is determined that no
extraordinary circumstances exist that

warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, signed July 21, 2020, and
effective September 15, 2020, is
amended as follows:

Paragraph 3000 Subpart B—Class B
Airspace.
* * * * *

AWP AZ B Phoenix, AZ

Phoenix Sky Harbor International Airport
(Primary Airport)
(Lat. 33°26’03” N, long. 112°00°42” W)
Phoenix VORTAC
(Lat. 33°25’59” N, long. 111°58"13” W)

Boundaries

Area A. That airspace extending upward
from the surface to and including 9,000 feet
MSL defined by an east/west line along the
northern boundary defined by Camelback
Road and the PXR 10 DME, thence east to the
intersection of Camelback Road and I-17;
thence a line direct to the I-10 Stack
following the Loop 202 Freeway from the I-
10 Stack to the Red Mountain Hohokam
Stack; thence northeast to the intersection of
Camelback Road and Hayden Wash (lat.
33°30’07” N, long. 111°54’32” W); thence east
along Camelback Road to the PXR 6 DME arc
(lat. 33°30°07” N, long. 111°53°00” W); thence
south to the Power Line/Canal (lat. 33°21’25”
N, long. 111°53’33” W); thence west to a
point at lat. 33°21°25” N, long. 111°54’55” W,
thence northwest to the intersection of I-10
and SR-143 (lat. 33°24’37” N, long.
111°58’38” W); thence west to SR-51/1-10
extension to lat. 33°24’34” N, long.
112°02"13”W, thence southwest to a point at
lat. 33°21745” N, long. 112°06°20” W; thence
west along the lat. 33°21°45” N; thence north
along the PXR 10 DME arc until intersecting
Camelback Road.

Area D. That airspace extending upward
from 5,000 feet MSL to and including 9,000
feet MSL defined by an east/west line along
the northern boundary using the Peoria
Avenue/Shea Boulevard alignment from the
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intersection of I-17 (lat. 33°35’00” N, long.
112°07’00” W); thence east along lat.
33°35’00” N to the intersection with Pima
Road (lat. 33°35’00” N, long. 111°53°28 W);
thence south along Pima Road to the
intersection of Camelback Road; thence west
along Camelback Road to Hayden Wash (lat.
33°30°07” N, long. 111°54’32” W); thence
southwest on a line direct to the Red
Mountain Hohokam Stack; thence west along
the Loop 202 Freeway to the I-10 Stack;
thence northwest to the intersection of
Camelback Road and I-17; thence north
along I-17 to the intersection of I-17 and
Peoria Avenue/Shea Boulevard.

* * * * *

Scott M. Rosenbloom,

Acting Manager, Rules and Regulations
Group.

[FR Doc. 2020-20923 Filed 9-22-20; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2020-0630; Airspace
Docket No. 20-AGL-25]

RIN 2120-AA66
Amendment of Class E Airspace;
Frankfort, Mi

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends the Class
E airspace extending upward from 700
feet above the surface at Frankfort Dow
Memorial Field Airport, Frankfort, MI.
This action as the result of an airspace
review caused by the cancellation of
instrument procedures at the airport.
The geographic coordinates of the
airport are also being updated to
coincide with the FAA’s aeronautical
database.

DATES: Effective 0901 UTC, December
31, 2020. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11E,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for

inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5711.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends the
Class E airspace extending upward from
700 feet above the surface at Frankfort
Dow Memorial Field Airport, Frankfort,
MI, to support instrument flight rule
operations at this airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (85 FR 43510; July 17, 2020) for
Docket No. FAA-2020-0630 to amend
the Class E airspace extending upward
from 700 feet above the surface at
Frankfort Dow Memorial Field Airport,
Frankfort, MI. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11E, dated July 21, 2020,
and effective September 15, 2020, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11E, Airspace Designations and
Reporting Points, dated July 21, 2020,
and effective September 15, 2020. FAA
Order 7400.11E is publicly available as

listed in the ADDRESSES section of this
document. FAA Order 7400.11E lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71
amends the Class E airspace extending
upward from 700 feet above the surface
to within a 7.2-mile (increased from a
6.4-mile) radius of Frankfort Dow
Memorial Field Airport, Frankfort, MI;
removes the Manistee VOR/DME and
associated extension from the airspace
legal description, as it is no longer
required; and updates the geographic
coordinates of the airport to coincide
with the FAA’s aeronautical database.

This action is the result of an airspace
review caused by the cancellation of
instrument procedures at this airport.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.
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Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 21, 2020, and
effective September 15, 2020, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGL MIE5 Frankfort, MI [Amended]
Frankfort Dow Memorial Field Airport, MI

(Lat. 44°37°31” N, long. 86°12’03" W)

That airspace extending upward from 700
feet above the surface within a 7.2-mile
radius of the Frankfort Dow Memorial Field
Airport.

Issued in Fort Worth, Texas, on September
17, 2020.

Steven T. Phillips,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2020-20881 Filed 9-22-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0504; Airspace
Docket No. 20-AAL—4]

RIN 2120-AA66

Removal of Colored Federal Airways
Amber 7 (A-7), Green 11 (G—-11), and
Amendment of Amber 1 (A—1); Alaska

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action removes two
Colored Federal airways, A-7 and G-11,
and amends one Colored Federal

airway, A—1 in Alaska. The
modifications are necessary due to the
planned decommissioning of the
Campbell Lake Non-Directional Beacon
(NDB) in Anchorage, AK, which
provides navigation guidance for
portions of the affected routes. The
Campbell Lake NDB is to be
decommissioned due to ongoing
maintenance problems.

DATES: Effective date 0901 UTC,
December 31, 2020. The Director of the
Federal Register approves this
incorporation by reference action under
Title 1 Code of Federal Regulations part
51, subject to the annual revision of
FAA Order 7400.11 and publication of
conforming amendments.

ADDRESSES: FAA Order 7400.11E,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Rules and Regulations Group,
Federal Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records

Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email:
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Christopher McMullin, Rules and
Regulations Group, Office of Policy,
Federal Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it modifies the
air traffic service route structure in the
National Airspace System as necessary
to preserve the safe and efficient flow of
air traffic.

History

The FAA published a notice of
proposed rulemaking for Docket No.
FAA-2020-0504 in the Federal Register
(85 FR 35818; June 12, 2020) removing
Colored Federal airways A-7, G-11 and
amending A—1. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal. No comments were
received.

Colored Federal airways are
published in paragraph 6009 of FAA
Order 7400.11E dated July 21, 2020, and
effective September 15, 2020, which is
incorporated by reference in 14 CFR
71.1. The Colored Federal airway listed
in this document will be subsequently
published in the Order.

Differences From the NPRM

In the NPRM amendment section
addressing the proposed removal of A—
7, the text was stated in error as G—7.
This rule corrects that editorial error in
the amendment section.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11E, Airspace Designations and
Reporting Points, dated July 21, 2020,
and effective September 15, 2020. FAA
Order 7400.11E is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11E lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

The FAA is amending Title 14 Code
of Federal Regulations (14 CFR) part 71
by modifying Colored Federal airways
A-7,G-11, and A—1. The Colored
Airway actions are described below.

A-7: A-7 currently extends between
the Campbell Lake, AK, NDB and the
Mineral Creek, AK, NDB. This action
removes the entire route.

G-11: G—11 currently extends
between the Campbell Lake, AK, NDB
and the Nabesna, AK, NDB. This action
removes the entire route.

A-1: A—1 currently extends from the
Abbotsford, BC, Canada, NDB and the
Fort Davis, AK NDB. The FAA action
removes the segment between the Orca
Bay, AK, NDB and the Takotna River,
AK, NDB. The unaffected portions of the
existing route remain as charted. The
portion within Canada is excluded.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.faa.gov/air_traffic/publications/
https://www.faa.gov/air_traffic/publications/
mailto:fedreg.legal@nara.gov
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Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
airspace action of removing Colored
Federal airways A-7, G-11, and
amending Colored Federal airway A-1
qualifies for categorical exclusion under
the National Environmental Policy Act
and its implementing regulations at 40
CFR part 1500, and in accordance with
FAA Order 1050.1F, Environmental
Impacts: Policies and Procedures,
paragraph 5—6.5a, which categorically
excludes from further environmental
impact review rulemaking actions that
designate or modify classes of airspace
areas, airways, routes, and reporting
points (see 14 CFR part 71, Designation
of Class A, B, G, D, and E Airspace
Areas; Air Traffic Service Routes; and
Reporting Points). As such, this action
is not expected to result in any
potentially significant environmental
impacts. In accordance with FAA Order
1050.1F, paragraph 5-2 regarding
Extraordinary Circumstances, the FAA
has reviewed this action for factors and
circumstances in which a normally
categorically excluded action may have
a significant environmental impact
requiring further analysis. The FAA has
determined that no extraordinary
circumstances exist that warrant
preparation of an environmental
assessment or environmental impact
study.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
The Amendment

In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 21, 2020, and
effective September 15, 2020, is
amended as follows:

Paragraph 6009 Colored Federal Airways.

* * * * *

A-1 [Amended]

From Abbotsford, BC Canada NDB, to
Victoria, BC Canada NDB, Sandspit, BC,
Canada, NDB 96 miles 12 AGL, 102 miles 35
MSL, 57 miles 12 AGL, via Sitka, AK, NDB;
31 miles 12 AGL, 50 miles 47 MSL, 88 miles
20 MSL, 40 miles 12 AGL, Ocean Cape, AK,
NDB; INT Ocean Cape NDB 283° and Orca
Bay, AK, NDB 106° bearings; Orca Bay NDB;
From Takotna River, AK, NDB; 24 miles 12
AGL, 53 miles 55 MSL; 51 miles 40 MSL, 25
miles 12 AGL, North River, AK, NDB; 17
miles 12 AGL, 89 miles 25 MSL, 17 miles 12
AGL, to Fort Davis, AK, NDB. Excluding that
airspace within Canada.

* * * * *
A-7 [Removed]

* * * * *
G-11 [Removed]

* * * * *

Issued in Washington, DC, on September
17, 2020.

Scott M. Rosenbloom,

Acting Manager, Rules and Regulations
Group.

[FR Doc. 2020-20924 Filed 9-22-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection

19 CFR Chapter |

Notification of Temporary Travel
Restrictions Applicable to Land Ports
of Entry and Ferries Service Between
the United States and Mexico

AGENCY: Office of the Secretary, U.S.
Department of Homeland Security; U.S.
Customs and Border Protection, U.S.
Department of Homeland Security.
ACTION: Notification of continuation of
temporary travel restrictions.

SUMMARY: This document announces the
decision of the Secretary of Homeland
Security (Secretary) to continue to
temporarily limit the travel of
individuals from Mexico into the United
States at land ports of entry along the
United States-Mexico border. Such
travel will be limited to “essential
travel,” as further defined in this
document.

DATES: These restrictions go into effect
at 12 a.m. Eastern Daylight Time (EDT)
on September 22, 2020 and will remain
in effect until 11:59 p.m. EDT on
October 21, 2020.

FOR FURTHER INFORMATION CONTACT:
Alyce Modesto, Office of Field
Operations, U.S. Customs and Border
Protection (CBP) at 202—-344—-3788.

SUPPLEMENTARY INFORMATION:
Background

On March 24, 2020, DHS published
notice of the Secretary’s decision to
temporarily limit the travel of
individuals from Mexico into the United
States at land ports of entry along the
United States-Mexico border to
“essential travel,” as further defined in
that document.! The document
described the developing circumstances
regarding the COVID-19 pandemic and
stated that, given the outbreak and
continued transmission and spread of
the virus associated with COVID-19
within the United States and globally,
the Secretary had determined that the
risk of continued transmission and
spread of the virus associated with
COVID-19 between the United States
and Mexico posed a ‘“‘specific threat to
human life or national interests.”” The
Secretary later published a series of
notifications continuing such
limitations on travel until 11:59 p.m.
EDT on September 21, 2020.2

The Secretary has continued to
monitor and respond to the COVID-19
pandemic. As of the week of September
13, there are over 28.6 million
confirmed cases globally, with over

185 FR 16547 (Mar. 24, 2020). That same day,
DHS also published notice of the Secretary’s
decision to temporarily limit the travel of
individuals from Canada into the United States at
land ports of entry along the United States-Canada
border to “essential travel,” as further defined in
that document. 85 FR 16548 (Mar. 24, 2020).

2 See 85 FR 51633 (Aug. 21, 2020); 85 FR 44183
(July 22, 2020); 85 FR 37745 (June 24, 2020); 85 FR
31057 (May 22, 2020); 85 FR 22353 (Apr. 22, 2020).
DHS also published parallel notifications of the
Secretary’s decisions to continue temporarily
limiting the travel of individuals from Canada into
the United States at land ports of entry along the
United States-Canada border to “‘essential travel.”
See 85 FR 51634 (Aug. 21, 2020); 85 FR 44185 (July
22, 2020); 85 FR 37744 (June 24, 2020); 85 FR 31050
(May 22, 2020); 85 FR 22352 (Apr. 22, 2020).
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917,000 confirmed deaths.? There are
over 6.5 million confirmed and probable
cases within the United States,* over
135,000 confirmed cases in Canada,5
and over 658,000 confirmed cases in
Mexico.6

Notice of Action

Given the outbreak and continued
transmission and spread of COVID-19
within the United States and globally,
the Secretary has determined that the
risk of continued transmission and
spread of the virus associated with
COVID-19 between the United States
and Mexico poses an ongoing ‘“‘specific
threat to human life or national
interests.”

U.S. and Mexican officials have
mutually determined that non-essential
travel between the United States and
Mexico poses additional risk of
transmission and spread of the virus
associated with COVID-19 and places
the populace of both nations at
increased risk of contracting the virus
associated with COVID-19. Moreover,
given the sustained human-to-human
transmission of the virus, returning to
previous levels of travel between the
two nations places the personnel
staffing land ports of entry between the
United States and Mexico, as well as the
individuals traveling through these
ports of entry, at increased risk of
exposure to the virus associated with
COVID-19. Accordingly, and consistent
with the authority granted in 19 U.S.C.
1318(b)(1)(C) and (b)(2),” I have

3 WHO, Coronavirus disease 2019 (COVID-19)
Weekly Epidemiological Update (Sept. 13, 2020),
available at https://www.who.int/docs/default-
source/coronaviruse/situation-reports/20200914-
weekly-epi-update-5.pdf?sfvrsn=cf929d04_2.

4CDC, COVID Data Tracker (last updated Sept.
16, 2020), available at https://covid.cdc.gov/covid-
data-tracker/.

5WHO, COVID-19 Weekly Epidemiological
Update (Sept. 13, 2020).

61d.

719 U.S.C. 1318(b)(1)(C) provides that
“[n]otwithstanding any other provision of law, the
Secretary of the Treasury, when necessary to
respond to a national emergency declared under the
National Emergencies Act (50 U.S.C. 1601 et seq.)
or to a specific threat to human life or national
interests,” is authorized to “[t]ake any . . . action
that may be necessary to respond directly to the
national emergency or specific threat.” On March
1, 2003, certain functions of the Secretary of the
Treasury were transferred to the Secretary of
Homeland Security. See 6 U.S.C. 202(2), 203(1).
Under 6 U.S.C. 212(a)(1), authorities “related to
Customs revenue functions” were reserved to the
Secretary of the Treasury. To the extent that any
authority under section 1318(b)(1) was reserved to
the Secretary of the Treasury, it has been delegated
to the Secretary of Homeland Security. See Treas.
Dep’t Order No. 100-16 (May 15, 2003), 68 FR
28322 (May 23, 2003). Additionally, 19 U.S.C.
1318(b)(2) provides that “[n]otwithstanding any
other provision of law, the Commissioner of U.S.
Customs and Border Protection, when necessary to
respond to a specific threat to human life or

determined that land ports of entry
along the U.S.-Mexico border will
continue to suspend normal operations
and will only allow processing for entry
into the United States of those travelers
engaged in “essential travel,” as defined
below. Given the definition of “essential
travel” below, this temporary alteration
in land ports of entry operations should
not interrupt legitimate trade between
the two nations or disrupt critical
supply chains that ensure food, fuel,
medicine, and other critical materials
reach individuals on both sides of the
border.

For purposes of the temporary
alteration in certain designated ports of
entry operations authorized under 19
U.S.C. 1318(b)(1)(C) and (b)(2), travel
through the land ports of entry and ferry
terminals along the United States-
Mexico border shall be limited to
“essential travel,” which includes, but
is not limited to—

e U.S. citizens and lawful permanent
residents returning to the United States;
e Individuals traveling for medical
purposes (e.g., to receive medical

treatment in the United States);

o Individuals traveling to attend
educational institutions;

¢ Individuals traveling to work in the
United States (e.g., individuals working
in the farming or agriculture industry
who must travel between the United
States and Mexico in furtherance of
such work);

e Individuals traveling for emergency
response and public health purposes
(e.g., government officials or emergency
responders entering the United States to
support federal, state, local, tribal, or
territorial government efforts to respond
to COVID-19 or other emergencies);

e Individuals engaged in lawful cross-
border trade (e.g., truck drivers
supporting the movement of cargo
between the United States and Mexico);

o Individuals engaged in official
government travel or diplomatic travel;

e Members of the U.S. Armed Forces,
and the spouses and children of
members of the U.S. Armed Forces,
returning to the United States; and

o Individuals engaged in military-
related travel or operations.

The following travel does not fall
within the definition of “‘essential
travel” for purposes of this
Notification—

national interests, is authorized to close temporarily
any Customs office or port of entry or take any other
lesser action that may be necessary to respond to
the specific threat.” Congress has vested in the
Secretary of Homeland Security the “functions of
all officers, employees, and organizational units of
the Department,” including the Commissioner of
CBP. 6 U.S.C. 112(a)(3).

¢ Individuals traveling for tourism
purposes (e.g., sightseeing, recreation,
gambling, or attending cultural events).

At this time, this Notification does not
apply to air, freight rail, or sea travel
between the United States and Mexico,
but does apply to passenger rail,
passenger ferry travel, and pleasure boat
travel between the United States and
Mexico. These restrictions are
temporary in nature and shall remain in
effect until 11:59 p.m. EDT on October
21, 2020. This Notification may be
amended or rescinded prior to that time,
based on circumstances associated with
the specific threat.

The Commissioner of U.S. Customs
and Border Protection (CBP) is hereby
directed to prepare and distribute
appropriate guidance to CBP personnel
on the continued implementation of the
temporary measures set forth in this
Notification. The CBP Commissioner
may determine that other forms of
travel, such as travel in furtherance of
economic stability or social order,
constitute “essential travel” under this
Notification. Further, the CBP
Commissioner may, on an
individualized basis and for
humanitarian reasons or for other
purposes in the national interest, permit
the processing of travelers to the United
States not engaged in “essential travel.”

The Acting Secretary of Homeland
Security, Chad F. Wolf, having reviewed
and approved this document, is
delegating the authority to electronically
sign this document to Chad R. Mizelle,
who is the Senior Official Performing
the Duties of the General Counsel for
DHS, for purposes of publication in the
Federal Register.

Chad R. Mizelle,

Senior Official Performing the Duties of the
General Counsel, U.S. Department of
Homeland Security.

[FR Doc. 2020-21020 Filed 9-21-20; 8:45 am]
BILLING CODE 9112-FP-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection

19 CFR Chapter |

Notification of Temporary Travel
Restrictions Applicable to Land Ports
of Entry and Ferries Service Between
the United States and Canada

AGENCY: Office of the Secretary, U.S.
Department of Homeland Security; U.S.
Customs and Border Protection, U.S.
Department of Homeland Security.


https://www.who.int/docs/default-source/coronaviruse/situation-reports/20200914-weekly-epi-update-5.pdf?sfvrsn=cf929d04_2
https://www.who.int/docs/default-source/coronaviruse/situation-reports/20200914-weekly-epi-update-5.pdf?sfvrsn=cf929d04_2
https://www.who.int/docs/default-source/coronaviruse/situation-reports/20200914-weekly-epi-update-5.pdf?sfvrsn=cf929d04_2
https://covid.cdc.gov/covid-data-tracker/
https://covid.cdc.gov/covid-data-tracker/
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ACTION: Notification of continuation of
temporary travel restrictions.

SUMMARY: This document announces the
decision of the Secretary of Homeland
Security (Secretary) to continue to
temporarily limit the travel of
individuals from Canada into the United
States at land ports of entry along the
United States-Canada border. Such
travel will be limited to “essential
travel,” as further defined in this
document.

DATES: These restrictions go into effect
at 12 a.m. Eastern Daylight Time (EDT)
on September 22, 2020 and will remain
in effect until 11:59 p.m. EDT on
October 21, 2020.

FOR FURTHER INFORMATION CONTACT:
Alyce Modesto, Office of Field
Operations, U.S. Customs and Border
Protection (CBP) at 202—-344—-3788.
SUPPLEMENTARY INFORMATION:

Background

On March 24, 2020, DHS published
notice of the Secretary’s decision to
temporarily limit the travel of
individuals from Canada into the United
States at land ports of entry along the
United States-Canada border to
“essential travel,” as further defined in
that document.? The document
described the developing circumstances
regarding the COVID-19 pandemic and
stated that, given the outbreak and
continued transmission and spread of
the virus associated with COVID-19
within the United States and globally,
the Secretary had determined that the
risk of continued transmission and
spread of the virus associated with
COVID-19 between the United States
and Canada posed a “specific threat to
human life or national interests.” The
Secretary later published a series of
notifications continuing such
limitations on travel until 11:59 p.m.
EDT on September 21, 2020.2

The Secretary has continued to
monitor and respond to the COVID-19
pandemic. As of the week of September
13, there are over 28.6 million

185 FR 16548 (Mar. 24, 2020). That same day,
DHS also published notice of the Secretary’s
decision to temporarily limit the travel of
individuals from Mexico into the United States at
land ports of entry along the United States-Mexico
border to “essential travel,” as further defined in
that document. 85 FR 16547 (Mar. 24, 2020).

2 See 85 FR 51634 (Aug. 21, 2020); 85 FR 44185
(July 22, 2020); 85 FR 37744 (June 24, 2020); 85 FR
31050 (May 22, 2020); 85 FR 22352 (Apr. 22, 2020).
DHS also published parallel notifications of the
Secretary’s decisions to continue temporarily
limiting the travel of individuals from Mexico into
the United States at land ports of entry along the
United States-Mexico border to “‘essential travel.”
See 85 FR 51633 (Aug. 21, 2020); 85 FR 44183 (July
22, 2020); 85 FR 37745 (June 24, 2020); 85 FR 31057
(May 22, 2020); 85 FR 22353 (Apr. 22, 2020).

confirmed cases globally, with over
917,000 confirmed deaths.2 There are
over 6.5 million confirmed and probable
cases within the United States,4 over
135,000 confirmed cases in Canada,5
and over 658,000 confirmed cases in
Mexico.6

Notice of Action

Given the outbreak and continued
transmission and spread of COVID-19
within the United States and globally,
the Secretary has determined that the
risk of continued transmission and
spread of the virus associated with
COVID-19 between the United States
and Canada poses an ongoing ‘“‘specific
threat to human life or national
interests.”

U.S. and Canadian officials have
mutually determined that non-essential
travel between the United States and
Canada poses additional risk of
transmission and spread of the virus
associated with COVID-19 and places
the populace of both nations at
increased risk of contracting the virus
associated with COVID-19. Moreover,
given the sustained human-to-human
transmission of the virus, returning to
previous levels of travel between the
two nations places the personnel
staffing land ports of entry between the
United States and Canada, as well as the
individuals traveling through these
ports of entry, at increased risk of
exposure to the virus associated with
COVID-19. Accordingly, and consistent
with the authority granted in 19 U.S.C.
1318(b)(1)(C) and (b)(2),” I have

3 WHO, Coronavirus disease 2019 (COVID-19)
Weekly Epidemiological Update (Sept. 13, 2020),
available at https://www.who.int/docs/default-
source/coronaviruse/situation-reports/20200914-
weekly-epi-update-5.pdf?sfvrsn=cf929d04_2.

4CDC, COVID Data Tracker (last updated Sept.
16, 2020), available at https://covid.cdc.gov/covid-
data-tracker/.

5 WHO, COVID-19 Weekly Epidemiological
Update (Sept. 13, 2020).

61d.

719 U.S.C. 1318(b)(1)(C) provides that
“[n]otwithstanding any other provision of law, the
Secretary of the Treasury, when necessary to
respond to a national emergency declared under the
National Emergencies Act (50 U.S.C. 1601 et seq.)
or to a specific threat to human life or national
interests,” is authorized to “[t]ake any . . . action
that may be necessary to respond directly to the
national emergency or specific threat.” On March
1, 2003, certain functions of the Secretary of the
Treasury were transferred to the Secretary of
Homeland Security. See 6 U.S.C. 202(2), 203(1).
Under 6 U.S.C. 212(a)(1), authorities “related to
Customs revenue functions” were reserved to the
Secretary of the Treasury. To the extent that any
authority under section 1318(b)(1) was reserved to
the Secretary of the Treasury, it has been delegated
to the Secretary of Homeland Security. See Treas.
Dep’t Order No. 100-16 (May 15, 2003), 68 FR
28322 (May 23, 2003). Additionally, 19 U.S.C.
1318(b)(2) provides that “[n]otwithstanding any
other provision of law, the Commissioner of U.S.
Customs and Border Protection, when necessary to

determined that land ports of entry
along the U.S.-Canada border will
continue to suspend normal operations
and will only allow processing for entry
into the United States of those travelers
engaged in “essential travel,” as defined
below. Given the definition of “essential
travel”” below, this temporary alteration
in land ports of entry operations should
not interrupt legitimate trade between
the two nations or disrupt critical
supply chains that ensure food, fuel,
medicine, and other critical materials
reach individuals on both sides of the
border.

For purposes of the temporary
alteration in certain designated ports of
entry operations authorized under 19
U.S.C. 1318(b)(1)(C) and (b)(2), travel
through the land ports of entry and ferry
terminals along the United States-
Canada border shall be limited to
“essential travel,” which includes, but
is not limited to—

e U.S. citizens and lawful permanent
residents returning to the United States;
¢ Individuals traveling for medical
purposes (e.g., to receive medical

treatment in the United States);

¢ Individuals traveling to attend
educational institutions;

¢ Individuals traveling to work in the
United States (e.g., individuals working
in the farming or agriculture industry
who must travel between the United
States and Canada in furtherance of
such work);

e Individuals traveling for emergency
response and public health purposes
(e.g., government officials or emergency
responders entering the United States to
support federal, state, local, tribal, or
territorial government efforts to respond
to COVID-19 or other emergencies);

¢ Individuals engaged in lawful cross-
border trade (e.g., truck drivers
supporting the movement of cargo
between the United States and Canada);

¢ Individuals engaged in official
government travel or diplomatic travel;

e Members of the U.S. Armed Forces,
and the spouses and children of
members of the U.S. Armed Forces,
returning to the United States; and

e Individuals engaged in military-
related travel or operations.

The following travel does not fall
within the definition of “essential
travel” for purposes of this
Notification—

respond to a specific threat to human life or
national interests, is authorized to close temporarily
any Customs office or port of entry or take any other
lesser action that may be necessary to respond to
the specific threat.” Congress has vested in the
Secretary of Homeland Security the “functions of
all officers, employees, and organizational units of
the Department,” including the Commissioner of
CBP. 6 U.S.C. 112(a)(3).


https://www.who.int/docs/default-source/coronaviruse/situation-reports/20200914-weekly-epi-update-5.pdf?sfvrsn=cf929d04_2
https://www.who.int/docs/default-source/coronaviruse/situation-reports/20200914-weekly-epi-update-5.pdf?sfvrsn=cf929d04_2
https://www.who.int/docs/default-source/coronaviruse/situation-reports/20200914-weekly-epi-update-5.pdf?sfvrsn=cf929d04_2
https://covid.cdc.gov/covid-data-tracker/
https://covid.cdc.gov/covid-data-tracker/
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¢ Individuals traveling for tourism
purposes (e.g., sightseeing, recreation,
gambling, or attending cultural events).

At this time, this Notification does not
apply to air, freight rail, or sea travel
between the United States and Canada,
but does apply to passenger rail,
passenger ferry travel, and pleasure boat
travel between the United States and
Canada. These restrictions are
temporary in nature and shall remain in
effect until 11:59 p.m. EDT on October
21, 2020. This Notification may be
amended or rescinded prior to that time,
based on circumstances associated with
the specific threat.

The Commissioner of U.S. Customs
and Border Protection (CBP) is hereby
directed to prepare and distribute
appropriate guidance to CBP personnel
on the continued implementation of the
temporary measures set forth in this
Notification. The CBP Commissioner
may determine that other forms of
travel, such as travel in furtherance of
economic stability or social order,
constitute “essential travel” under this
Notification. Further, the CBP
Commissioner may, on an
individualized basis and for
humanitarian reasons or for other
purposes in the national interest, permit
the processing of travelers to the United
States not engaged in “‘essential travel.”

The Acting Secretary of Homeland
Security, Chad F. Wolf, having reviewed
and approved this document, is
delegating the authority to electronically
sign this document to Chad R. Mizelle,
who is the Senior Official Performing
the Duties of the General Counsel for
DHS, for purposes of publication in the
Federal Register.

Chad R. Mizelle,

Senior Official Performing the Duties of the
General Counsel, U.S. Department of
Homeland Security.

[FR Doc. 2020-21019 Filed 9-21-20; 8:45 am]
BILLING CODE 9112-FP-P

On page 56521, in the second column,
the document heading is corrected to
read as set forth above.

[FR Doc. C1-2020-17181 Filed 9-22-20; 8:45 am]
BILLING CODE 1301-00-D

DEPARTMENT OF TRANSPORTATION

Federal Transit Administration

49 CFR Part 633
[Docket No. FTA-2019-0016]
RIN 2132-AB35

Project Management Oversight

AGENCY: Federal Transit Administration
(FTA), DOT.
ACTION: Final rule.

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2019-0655; FRL-10012—-
28-Region 9]

Air Plan Approval; California; San
Joaquin Valley Unified Air Pollution
Control District and Feather River Air
Quality Management District

Correction

In Rule document 2020-17181,
appearing on pages 56521-56525, in the
issue of Monday, September 14, 2020,
make the following correction:

SUMMARY: This final rule amends FTA
regulations implementing project
management oversight. FTA is
modifying the regulation to make it
consistent with statutory changes and to
modify the scope and applicability of
project management oversight.

DATES: Effective on October 23, 2020.

FOR FURTHER INFORMATION CONTACT: For
program matters, Corey Walker, Office
of Program Management, (202) 366—
0826 or corey.walker@dot.gov. For legal
matters, Mark Montgomery, Office of
Chief Counsel, (202) 366—4011 or
mark.montgomery@dot.gov. FTA is
located at 1200 New Jersey Ave. SE,
Washington, DC 20590-0001. Office
hours are from 8:00 a.m. to 4:30 p.m.
E.T., Monday through Friday, except
Federal holidays.
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I. Rulemaking Background

Recognizing a compelling need to
strengthen the management and
oversight of major capital projects, in
the Surface Transportation and Uniform
Relocation Assistance Act of 1987
(STURAA) (Pub. L. 100-17) (April 2,
1987), Congress authorized FTA’s
predecessor agency, the Urban Mass
Transportation Administration (UMTA),
to conduct oversight of major capital
projects and to promulgate a rule for
that purpose. The statute, now codified
at 49 U.S.C. 5327, authorizes FTA to
obtain the services of project
management oversight contractors
(PMOCs) to assist FTA in overseeing the
expenditure of Federal financial
assistance for major capital projects.

Further, the statute requires FTA to
promulgate a regulation that includes a
definition of “major capital project” to
identify the types of projects governed
by the rule.

Accordingly, UMTA promulgated a
rule for oversight of major capital
projects on September 1, 1989, at 49
CFR part 633 (54 FR 36708). At that
time, UMTA’s capital programs were
comparatively small, relative to today,
totaling a little more than $2 billion
annually. UMTA promulgated a
regulation that defined “major capital
project” as any project for the
construction of a new fixed guideway or
extension of an existing fixed guideway
or a project involving the rehabilitation
or modernization of an existing fixed
guideway with a total project cost of
$100 million or more. The rule limited
covered projects to those receiving
funds made available under sections 3,
9, or 18 of the Urban Mass
Transportation Act of 1964, as amended;
23 U.S.C. 103(e)(4); or section 14(b) of
the National Capital Transportation
Amendments of 1979. That rule is still
in effect today.

By 2011, the annual dollar value of
the Federal transit capital programs was
nearly five times the level authorized
under STURAA in 1987, and the
number of active PMOC task orders was
more than double the number in 1987.
Furthermore, FTA funded a larger
number of projects with a total cost of
more than one billion dollars that
presented significant oversight
challenges. On September 13, 2011,
FTA published a Notice of Proposed
Rulemaking (NPRM) (76 FR 56378) that
proposed to: (1) Enable FTA to identify
the necessary management capacity and
capability of a sponsor of a major capital
project more clearly; (2) spell out the
many facets of project management that
must be addressed in a project
management plan; (3) tailor the level of
FTA oversight to the costs,
complexities, and risks of a major
capital project; (4) set forth the means
and objectives of risk assessments for
major capital projects and; (5) articulate
the roles and responsibilities of FTA’s
PMOCs.

After the NPRM was published,
however, the Moving Ahead for Progress
in the 21st Century Act (MAP-21) (Pub.
L. 112-141) (July 6, 2012) repealed the
Fixed Guideway Modernization
program, created the State of Good
Repair program, and amended the
Capital Investment Grants Program to
add Core Capacity Improvement
projects and streamline the New and
Small Starts project development
process. Moreover, MAP—21 shifted the
initiation of project management
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oversight to the project development
phase and removed the statutory
requirement that recipients of financial
assistance for projects with a total cost
of $1 billion submit an annual financial
plan. Given the fundamental changes to
these competitive and formula capital
programs, FTA withdrew the NPRM (78
FR 16460) to reexamine its proposed
definition of major capital project and
its policy and procedures for risk
assessment. Subsequently, the Fixing
America’s Surface Transportation
(FAST) Act (Pub. L. 114-94) (December
4, 2015) further amended 49 U.S.C. 5327
to limit project management oversight to
quarterly reviews, absent a finding that
more frequent oversight was necessary,
and mandated that the Secretary
prescribe regulations outlining a process
for at-risk recipients to return to
quarterly reviews.

FTA has become much more
knowledgeable about the risks common
to major capital projects, having
conducted its own risk assessments
since 2005, witnessed some project
sponsors’ lack of management capacity
and capability and appropriate project
controls for some projects, and studied
the reasons for cost and schedule
changes on many major capital projects.
Consequently, on August 26, 2019, FTA
published an NPRM (84 FR 44590)
proposing to amend its project
management oversight rule.

First, the NPRM proposed to change
the applicability of the regulation by
shifting the definition of a “major
capital project” from one based on the
type of project or total project cost to
one based on both the amount of
Federal financial assistance and the
total project cost, which FTA views as
a more appropriate benchmark than the
type of project or total capital cost of a
project alone. The current definition of
a “major capital project” under 49 CFR
633.5 applies to all construction projects
for new fixed guideways or extensions
of existing fixed guideways, regardless
of project cost, and to fixed guideway
rehabilitation and modernization
projects with total project costs over
$100 million. The NPRM applied a
project cost threshold to all fixed
guideway capital projects. As a default,
the rule proposed raising the total
project cost threshold to $300 million or
more and requiring that the project
receive $100 million or more in Federal
investment to be subject to project
management oversight.

Second, the NPRM proposed to
amend the regulation to bring it into
compliance with statutory changes. The
rule proposed limiting project
management oversight to quarterly
reviews, absent a finding by FTA that a

recipient requires more frequent
oversight, and providing a process for
such a recipient to return to quarterly
reviews. In addition, the rule proposed
applying project management oversight
to major capital projects receiving
Federal financial assistance under any
provision of Federal law.

After reviewing public comments and
making some corresponding changes,
FTA now amends and finalizes its
project management oversight rule.

II. Summary of NPRM Comments and
FTA’s Responses

FTA received 69 discrete comments
from 17 commenters, including one
comment from a mayoral office
expressing general support for the
proposed rule. Two comments were
outside the scope of the proposed rule
and are not addressed in this document.
One of the comments was a question
about the criteria for applying for an
FTA grant. Another comment regarded
PMOC procurement, which is not
addressed in the regulation.

Cost Threshold—Application

One transit agency sought
clarification as to when FTA would
determine a project had met the cost
threshold, thus triggering application of
the project management oversight
(PMO) regulation to the project. The
commenter suggested that the
independent cost estimate, receipt of
project bids, or the final funding
decision should initiate the threshold
determination.

In response, FTA has determined that
for Capital Investment Grants (CIG)
projects, FTA will use the cost estimate
provided by the project sponsor when
the project enters the CIG Project
Development phase and, for non-CIG
projects, FTA will use the cost estimate
provided by the project sponsor after a
National Environmental Policy Act
(NEPA) decision is made by FTA. If bid
numbers are available, then they will be
considered in estimating the baseline
cost. Two commenters suggested that
subsequent to FTA’s acceptance of a
project’s funding plan, if a project’s
Federal investment increases to above
$100 million or the total project cost
increases during project delivery to
more than $300 million, project
management oversight should be
implemented based on project risk and
not funding actions. An industry
consultant commented that the
threshold should remain based on the
total cost of the project being $100
million or more because public
transportation infrastructure is a public
resource, and the source of funding is
irrelevant when determining oversight.

Since higher-cost projects generally
tend to involve higher risk, FTA will
utilize the cost threshold as a base
criterion. If a project’s proposed Federal
investment and total cost increase
during project delivery to meet the $100
million and $300 million thresholds, the
project will be subject to project
management oversight. However, FTA
may determine, pursuant to revised 49
CFR 633.5(e) and 633.19, to exclude a
project from oversight that exceeds the
thresholds or to require oversight for a
project that does not meet the
thresholds on a case-by-case basis. FTA
will utilize its risk evaluation tool in
making this determination. Regarding
which projects would be eligible for
project management oversight services
under § 633.11, a transit agency asked
FTA to clarify whether covered projects
would include those utilizing Federal
loans, such as Transportation
Infrastructure Finance and Innovation
Act (TIFIA).

Major capital projects will include
those utilizing Federal loans, such as
TIFIA and Railroad Rehabilitation and
Improvement Financing (RRIF), because
49 U.S.C. 5327(a) applies the project
management oversight requirements to
major capital projects for public
transportation funded under any
provision of Federal law.

A metropolitan transportation agency
suggested that the $100 million Federal
investment threshold language in
revised § 633.5(e) should clearly state
that it is limited to CIG dollars to
eliminate confusion that could result
from use of funds from other Federal
resources. Pursuant to 49 U.S.C. 5327(a),
this regulation is not limited to CIG
projects but covers all Federally-funded
major capital projects for public
transportation, so the Federal share
threshold is based on all Federal funds
in a project. For a CIG project, the
Federal share will include all Federal
money in the project, regardless of
source, not just the CIG share of funds.

Cost Threshold—Amount

Four commenters, including two
transit agencies and two trade
associations, suggested that FTA raise
the total project cost threshold in
revised §633.5(e) to $500 million for
parity with Federal Highway
Administration (FHWA).

FTA considered cost thresholds of $1
billion, $500 million, $300 million, and
$100 million. A key consideration for
selecting $300 million as the cost
threshold was that it reflects the
threshold Congress chose to distinguish
Small Starts projects from New Starts
projects in the CIG program. New Starts
projects have more steps to complete in
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the CIG process and tend to be more
complex, potentially requiring more
oversight. Because of the number of
higher-risk projects in the $300 million
to $500 million range, FTA is not
adopting the $500 million threshold.

A State DOT expressed concern that
the proposed cost threshold was too
high and would accordingly leave a
void between the existing PMO
responsibilities and the FTA-supported
State Safety Oversight Agency (SSOA)
and degrade safety.

FTA notes that project management
oversight is not the same as State safety
oversight. FTA conducts project
management oversight of major capital
projects via its PMOCs pursuant to 49
U.S.C. 5327, whereas SSOAs oversee
rail fixed guideway public
transportation safety pursuant to 49
U.S.C. 5329(e). Although FTA’s
oversight of major capital projects
includes oversight of safety and security
management plans and the project
sponsors’ readiness to enter revenue
service, this is separate and distinct
from the responsibilities of SSOAs and
their rail transit agencies’ capital
projects.

Project Sponsor Input

A trade association and two transit
agencies noted that FTA should involve
the project sponsor in decision-making
throughout the PMO process, including
initiation of PMO services, exclusion
from the PMO program, basic
requirements, and implementation of a
project management plan (PMP). A trade
association and an individual suggested
that there should be an element of
scalability to project management
oversight, depending on the experience
level of the project sponsor.

FTA will have conversations with
project sponsors on a case-by-case basis
to discuss the project risks and
determine when to begin project
management oversight or whether a
project should be included or excluded
from project management oversight
under revised 49 CFR 633.5(e) and
633.19.

Initiating Project Management Oversight

Four commenters requested
clarification on the initiation of project
management oversight under § 633.13.
One commenter noted that a model for
the analytical process to be used by the
Administrator to “maximize
transportation benefits and cost
savings” would be difficult to develop
and that “transportation benefits” is an
ambiguous term. A transit agency
commented that oversight at the project
development phase may be premature
and questioned how in practice this rule

would apply for projects that utilize the
design-build or progressive design-build
methodology. Another agency
recommended that project management
oversight begin after the locally
preferred alternative (LPA) has been
adopted and the FTA Administrator and
the project sponsor determine that
design and engineering work is
sufficiently mature for the development
of a reasonably reliable project cost,
schedule, and PMP.

Section 5327 of title 49, United States
Code, stipulates that project
management oversight should start at
the project development phase unless
the Administrator determines that
initiating services at another stage
would maximize the transportation
benefits and cost savings. The oversight
work generally will begin after the
selection of the LPA, and the level of
oversight will be risk-based. As is
currently the case, there will be no
oversight reviews prior to the beginning
of project development. FTA will have
conversations with project sponsors
early in project development regarding
the level and scope of oversight reviews
that will be conducted on the project,
and oversight will only be initiated if
the sponsors have enough data available
for meaningful reviews.

Four commenters, including transit
agencies and a trade association,
proposed changes to the definition of
project development. A coalition of
transit agencies noted that project
sponsors often undertake significant
design and engineering and adopt the
LPA well before submitting a formal
request to enter the Project Development
phase of the CIG program. The
commenters suggested that the
definition of project development be
aligned with 49 U.S.C. 5309(d)(1)(B) and
FTA’s 2016 Final Interim Policy
Guidance on the CIG Program.

Section 5327 of title 49, United States
Code, uses the term “project
development” more generically, and not
in the specific way it is used under 49
U.S.C. 5309(d)(1)(B). Section
5309(d)(1)(A) only requires the
initiation of NEPA, but not completion
of NEPA, prior to entry into project
development, so the LPA may not have
been chosen before the project enters
the Project Development phase of the
CIG process. Since project management
oversight applies to both CIG and non-
CIG projects, FTA will remove the
reference to the LPA in the project
development definition under § 633.5
and add a reference to the LPA under
§633.13 as an example of when PMO
generally will be initiated.

One commenter noted that guidelines
and tools must be developed to evaluate

progress in project development, since
many of the services are out-sourced by
recipients.

FTA notes it has developed tools,
such as its oversight procedures, to track
the progress of the major capital
projects. FTA has also published
guidelines and handbooks, available on
its Guidance Center,? and worked with
the National Transit Institute to develop
a number of courses to help support the
industry.

Designating a Major Capital Project

Two transit agencies, a coalition of
transit agencies, and a trade association
expressed concern that the amended
definition of “major capital project”
would exclude all Small Starts projects
and suggested that FTA allow project
sponsors to ‘“‘opt-in”’ to project
management oversight for projects that
would otherwise not meet the definition
of major capital project. Per revised
§633.5(e), the Administrator may
designate a project a major capital
project if he or she determines a project
would benefit from project management
oversight. FTA will take into
consideration requests by project
sponsors to opt-in to the PMO process.
A transit agency sought clarification of
this opt-in provision and questioned
whether there would be a process to
appeal the Administrator’s designation
of a project as a major capital project
that would otherwise not meet the
regulatory definition. Another transit
agency commented that FTA should
apply the provision sparingly.

FTA utilizes a risk-based approach to
its oversight and will consider risks
when designating a project as a major
capital project. Section 5327 of title 49,
United States Code, grants the Secretary
the authority to define a major capital
project through this regulation, which
includes the discretion to deem projects
that do not meet the thresholds to be
major capital projects based on risk.
FTA will consider inputs from project
sponsors in making a final decision.

Excluding a Major Capital Project

A coalition of transit agencies, a
transit agency, and an industry
professional sought clarification on the
process outlined in § 633.19 for
excluding projects meeting the
definition of major capital project from
project management oversight.

FTA will make this determination
case-by-case based on an analysis of the
risks associated with each project.

1 https://www.transit.dot.gov/guidance.
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Project Management Plan—Basic
Requirement

A PMOC commented that FTA should
require all projects accepted into the
CIG program to prepare and submit for
FTA’s approval a PMP, prior to
receiving a grant. The commenter
suggested that any decision to exclude
a project from project management
oversight should not be made at the
outset, when a project enters project
development. Instead, the commenter
stated that decision should be made
after the sponsor has demonstrated to
FTA, through its PMP and other
preparations, that it has the
management capacity and capability
and other resources in place to complete
the project successfully. The commenter
suggested that a PMOC should be
assigned to the project during project
development as stated in revised
§633.13, which addresses the initiation
of PMO services. Similarly, a regional
transportation agency commented that
PMOCs should continue to review the
readiness of both Small and New Start
projects to ensure agencies are ready to
be successful with these CIG projects.

In response, FTA notes that pursuant
to the 49 U.S.C. 5309(g)(5) policy
guidance, all CIG projects are required
to have an approved PMP before FTA
will enter into a construction grant
agreement. In addition, all CIG projects
will receive oversight regardless of cost
or Federal share until they receive a
construction grant agreement.

A transit agency commented that
while the definition of major capital
project includes rehabilitation and
modernization projects that meet the
cost and Federal funding thresholds, it
is unclear how these thresholds for
oversight would apply to annual capital
asset renewal programs at transit
agencies. The commenter noted that
§633.21, which outlines the basic
requirement for a PMP, implies that this
regulation applies to specific, discrete
projects for which Federal funding is
specifically solicited. The commenter
requested that FTA confirm this rule
would not apply to ongoing capital asset
renewal programs or clarify how the
definitions would be applied, e.g.,
whether the thresholds would be
applied on an annual basis or by
specific contract.

Capital asset renewal programs at
transit agencies generally are made up
of a list of projects with cost, scope, and
schedule at the outset and then
incrementally funded. Once a project is
defined with a specific cost and scope,
that cost estimate and the Federal
funding assumed for the project
becomes the basis for determining if it

meets the thresholds and if the oversight
regulation will apply.

Project Management Plan—
Applicability and Contents

Three transit agencies, a coalition of
transit agencies, a PMOC, and a trade
association provided comments
regarding the contents of the PMP under
§633.25. One transit agency commented
that the content requirements of
§633.25 are oriented towards a project
in construction and suggested either
limiting those to reflect the project
development phase or changing the
phase in which the PMP must be
developed to a later phase. Another
transit agency commented that the
statement beginning in § 633.25, which
outlines the PMP contents, should be
amended to include the term “phase” to
acknowledge that the PMP is iterative
and reflects the information available at
the time it is developed.

FTA notes that while some PMP
elements such as a detailed construction
schedule, construction staff, and others
will not be available at the early stages
of the project, most of the PMP items
listed are important and should be
developed early (at least in some form)
at the project development phase, with
additional details provided as the
project progresses. FTA will add the
term ““phase” to the statement in
§633.25 to provide more clarity.

A coalition of transit agencies
commented that proposed §633.25(k)
through (n), proposed to expand the
contents of the PMP greatly, noting that
this information has not been previously
required by FTA, is not required by
statute, and adds a substantial cost to
projects. Another transit agency
requested that FTA detail the
anticipated content for compliance with
subsection (n) (management of risks,
contingencies, and insurance) and
perform an assessment of the potential
burden on project sponsors and publish
it for public review and comment before
determining whether the additions
should be in the final PMO rule. One
commenter asked whether the Risk and
Contingency Management Plan (RCMP)
would still be a required subplan of the
PMP, noting the NPRM appears to fold
the subplan into the PMP.

In response, FTA notes that, other
than subsection (n), all the project
management elements listed in the
NPRM are expressly required by 49
U.S.C. 5327. Section 633.25(n),
addressing risk and contingency
management, is a standard industry
practice and was added based on past
experiences and its criticality for project
success. This includes a process of
identifying, evaluating, and responding

to risks, including the management of
cost and schedule contingencies and the
identification of insurance necessary to
minimize risk to the project. The RCMP
is a means to address the requirements
in §633.25(n).

One transit agency commented that it
is unclear from the NPRM if recipients
and project sponsors need to update
their existing PMPs to comply with the
requirements that FTA proposed to add.

In response, all recipients must
comply with the new requirements if
their project meets the definition of
major capital project, but the plans do
not need to be in one single large PMP
document. The additional materials may
be submitted as individual subplans, so
there will be no requirement to go back
and consolidate.

A PMOC commented that § 633.25
should include a requirement for a
design management plan that defines
the roles and responsibilities of the
recipient and its consultants, third
parties, and the contractor.

The regulation addresses this
requirement through §633.25(a) and (f),
which cover organizational structures,
functional responsibilities, reporting
relationships, and staffing.

A trade association and a transit
agency commented that the proposed
changes to information requested as part
of project management oversight may
create redundant information requests
as part of other CIG reporting
requirements.

There are likely to be overlaps in the
reporting requirements for CIG projects
under 49 U.S.C. 5309 and the PMP
under 49 U.S.C. 5327 if a project
sponsor is building more than one
project at the same time. FTA does not
believe regulatory changes are needed to
address potential overlaps in reporting
requirements. FTA will work with
project sponsors to combine
requirements, such as combined
quarterly meetings and minor
modifications to existing PMPs to
reduce redundancies.

Project Management Plan—Due Date
and Updates

Two transit agencies and one industry
consultant provided comments
regarding the implementation of a
project management plan under
§633.27. One transit agency noted that
FTA should limit the number of
revisions required and that there should
be some guidance on the reasonableness
of FTA comments on the PMP.
Specifically, the agency is concerned
that there is ambiguity in requiring
revisions “at a new phase’” and where
there is a “significant change’” under
§633.27(b). The industry consultant



59676 Federal Register/Vol. 85, No. 185/ Wednesday, September 23, 2020/Rules and Regulations

added that the term “periodic,”
regarding the updates required under
§633.25, is vague.

FTA notes that a PMP is a living
document that must be updated at many
phases of the project (for example as
new resources are added or as the
project transitions from design into
construction). Project sponsors will be
given 90 days to submit the PMP upon
formal notification from FTA, and FTA
generally will approve or disapprove the
PMP within 60 days, pursuant to 49
U.S.C. 5327(b). Project sponsors need
not wait until they receive notification
from FTA to begin working on the PMP.
FTA will work with project sponsors to
minimize the number of revisions
needed, and will provide reasonable
comments to streamline the process.
Periodic updates to the PMP are
required by 49 U.S.C. 5327(a)(11), and
FTA intends to require updates or
reviews every two years or upon
significant changes to the project. A
review of the PMP might show that
there is no need for an update because
nothing significant has changed to the
project. FTA will assess significance on
a case-by-case basis (e.g., when key staff
leave a project or a project is trending
towards delays and cost overruns).

One transit agency questioned why
§633.27(c) requires project budget,
schedule, financing, ridership estimates,
and the status of local efforts to enhance
ridership to be updated on a “periodic
basis” as opposed to when there are
changes to those items. Another transit
agency commented that the NPRM adds
requirements to provide updates for
project capital and operating financing,
as well as for the operating plan based
on the ridership estimates. The
commenter also noted that the NPRM
requires recipients to submit current
data on a major capital project’s budget
and schedule on a quarterly basis and
that such reporting requirements may
result in additional costs to recipients or
project sponsors.

This provision reflects a statutory
requirement under 49 U.S.C.
5327(a)(11). FTA recognizes that there
may be limited information on these
topics that will need to be updated
regularly.

One transit agency requested that
project sponsors be given 180 days to
submit the PMP.

CIG projects must progress through
project development in two years. The
90-day period to prepare the PMP will
help move projects through the process
in that timeframe. Non-CIG projects
should have a PMP in place as early as
possible. Stakeholders should be aware
that project sponsors do not have to wait

for FTA to request a PMP to begin
preparing their PMP.

Project Management Plan—Reporting

An industry consultant commented
that monthly reporting is the
responsible minimum standard. Section
5327 of title 49, United States Code,
limits project management oversight to
quarterly reviews, but the Administrator
maintains discretion to require more
frequent oversight if a project is at risk
of going over budget or becoming
behind schedule.

A transit agency commented that FTA
should add a clause clarifying that the
§633.25(1) requirement to submit a
quarterly project budget and schedule is
met through the project budget and
schedule updates submitted with
quarterly milestone progress reports.
FTA does not intend to duplicate
submittals, so one submittal with the
quarterly progress report is sufficient.

The agency also commented that
under § 633.27(d), FTA proposes to
require more frequent compliance
reviews of any project that is “‘at risk of
materially exceeding its budget or
falling behind schedule.” Accordingly,
the commenter requested that FTA
define “materially.” Section
5327(d)(2)(B) of title 49, United States
Code, provides FTA the discretion to
require more frequent oversight if the
recipient has failed to meet the
requirements of the PMP and the project
may be at risk of going over budget or
becoming behind schedule. In response
to the comment, FTA has added to
§633.27(d) that “Budget and schedule
changes will be analyzed on a case-by-
case basis, but FTA generally will
consider any cost increase or schedule
delay exceeding 5 percent as a material
change.”

Regulatory Cost Savings

One anonymous commenter noted
that FTA’s cost savings analysis was too
low. The commenter suggested that $32
million was a more appropriate
estimate, because of the 1 percent
drawdown for oversight, and questioned
how the remaining $23.9 million in
savings would be applied, noting that
FTA provided no economic analysis of
that amount.

The drawdown for oversight from this
program is combined with the
drawdown from other FTA programs
and then budgeted for several oversight
activities. The $3.2 billion amount is the
total cost of the projects and not the
annual budgets for the projects. The
$8.1 million amount, on the other hand,
is the estimated savings in oversight
cost per year and reflects the money that
would have been spent on external

contractors. FTA will continue to
manage its oversight resources
judiciously to ensure that all its projects
and programs receive sufficient
oversight.

Another commenter noted that the
oversight cost savings estimate of $11
million is flawed, because simply
multiplying hours does not account for
the potential for severe project overruns,
delays, and quality problems.

FTA’s analysis is an approximation,
but §633.5(e)(2) allows the
Administrator to determine on a case-
by-case basis that certain projects
should be subject to project
management oversight based on an
assessment of risk, which would
include an analysis of the likelihood of
budget and schedule overruns.

Financing the PMO Program

A PMOC commented that 49 U.S.C.
5338(f)(1) and (2) does not specify that
the oversight funds will be used to
contract for project management
oversight services in connection with a
major capital project as set forth in the
current version of §633.19. The
commenter noted that the funds may be
used for other activities as described in
the statute and would not be available
to fund the project management
oversight program as intended. The
commenter recommended that the
current text of §633.19 be retained to
ensure that the oversight takedown be
used as originally intended.

FTA notes that project management
oversight is an eligible expense of funds
authorized for oversight, and other
activities are authorized to be funded
from that source as well. However,
project management oversight is a
statutory requirement for all projects
meeting the definition of major capital
project, per 49 U.S.C. 5327(a) and (d)(2),
and FTA will utilize oversight funds as
authorized for that purpose.

Access to Information

An industry consultant suggested that
§633.27 should include the requirement
of affidavits attesting to full compliance
with Federal and State Disadvantaged
Business Enterprise (DBE) and Minority
Business Enterprise (MBE) programs, a
detailed report of employment of
relatives, in-laws, and neighbors on the
project, and waiver of confidentiality for
the purposes of immediate and
unannounced government inspection of
invoices, receipts, payroll, and
payments related to project. Similarly,
another commenter requested that
§633.15 include coverage of
procurement and civil rights, and the tie
to contract administration based on 2
CFR part 200 and FTA Circular 4220.1F.
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The commenter noted that there is no
mention of the requirements for
Americans with Disabilities Act (ADA),
DBE, and Title VI requirements in the
regulation. The regulation addresses the
technical oversight of the projects.
Reviews such as DBE and ADA
compliance are critical but are not
addressed primarily through project
management oversight. Instead, these
requirements are covered through other
areas of FTA oversight, such as triennial
reviews.

Definitions

Two parties provided comments on
the definition of “recipient.” A trade
association noted that within the
definition of “recipient” the term
“sponsor” is not defined. A transit
agency proposed defining “sponsor”
within the definition in § 633.5(i). Both
commenters suggested defining
“sponsor’’ as the “entity designated to
deliver the project per the terms set
forth in the construction grant
agreement.”

In response, FTA has defined
“sponsor’” under §633.5(j) as “‘the entity
designated to deliver the project per the
terms set forth in the grant agreement.”

A transit agency and a trade
association provided input on the
definition of “full funding agreement.”
Both commenters suggested keeping a
definition of grant agreement in the
regulation and utilizing the term
“construction grant agreement,” which
would encompass grant agreements for
various Federal funding programs
including New Starts, Small Starts, Core
Capacity, BUILD, and INFRA under
which major capital transit projects may
receive Federal funds.

Because neither term is used in the
regulation, a definition is unnecessary.
Further, the purpose of a full funding
grant agreement is addressed under 49
U.S.C. 5309.

A transit agency requested
clarification on adding ferries to the
definition of “fixed guideway”” under
§633.5(c). Specifically, the commenter
sought an explanation of what the fixed
guideway of a ferry system includes and
the anticipated impact of this change in
the fixed guideway definition with
respect to project management
oversight.

Ferries are included in the definition
of a fixed guideway set forth at 49
U.S.C. 5302, which is a “public
transportation facility using and
occupying a separate right-of-way for
the exclusive use of public
transportation, using rail, using a fixed
catenary system; for a passenger ferry
system; or for a bus rapid transit
system.” For a passenger ferry system,

this would include all infrastructure
necessary for the operation of the
system, e.g., terminals, ferry boats, and
related equipment.

A transit agency requested a
definition of “‘risk-informed
monitoring” which is referenced in the
definition for project management
oversight in § 633.5(g).

FTA will not define this term in the
regulation, because 49 U.S.C.
5327(d)(2)(B) makes clear that FTA must
assess whether projects are at risk of
going over budget or becoming behind
schedule. “Risk-informed monitoring”
in this context means that the oversight
will be scaled based on the level of risk
of the project.

A transit agency noted that FTA
previously solicited comments on
alternate definitions of a Federal project
and suggested that FTA continue with
efforts to refine the Federal project
definition and consider opportunities to
incorporate similar lines-of-thinking in
the proposed rule.

The definition of “Federal project” is
unrelated to this rule. Per 49 U.S.C.
5327(a), the project management plan
requirements, and this regulation
implementing the statute, apply to all
major capital projects for public
transportation under any provision of
Federal law.

Oversight Procedures

A transit agency commented that FTA
should update its project management
oversight procedures (OPs) concurrent
with finalizing the PMO rule to help
ensure that the actual guidelines
followed by FTA’s contractors align
with the final rule. The commenter
further suggested that the draft OPs be
subject to formal public review and
comment before issuance. FTA notes
that its OPs are contractual
documentation for FTA’s contractors
and not guidance for recipients. Thus, a
public review and comment process is
not required.

Incorporating Another PMP

FTA received two comments
pertaining to the implementation of a
PMP under § 633.29. An industry
consultant commented that the
incorporation of “applicable elements
from a previously approved project
management plan or to incorporate
procedures that a recipient uses to
manage other capital projects” is not
sufficient planning and increases risk. A
transit agency suggested maintaining the
section or adding a similar provision to
§633.25.

In response, the intent of the
referenced clause in §633.29 was to
avoid unnecessary duplication. For

example, some PMP elements such as
document control procedures, quality
control procedures, and material testing
policies generally will not change much
from project to project, especially when
the project sponsor is building multiple
projects at the same time. In the final
rule, FTA is rescinding § 633.29,
because the statute mandates that the
PMP for each major capital project
include the elements in §633.25(k)
through (m), and FTA does not have the
discretion to waive these elements of
the plan.

III. Regulatory Analyses and
Notifications

Executive Order 13771 (Reducing
Regulation and Controlling Regulatory
Costs)

This final rule is an Executive Order
13771 deregulatory action. Details on
the estimated cost savings of this rule
can be found in the rule’s economic
analysis.

Executive Order 12866 (Regulatory
Planning and Review), Executive Order
13563 (Improving Regulation and
Regulatory Review) and Department of
Transportation (DOT) Regulatory
Policies and Procedures

Executive Orders 12866 and 13563
direct Federal agencies to assess all
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits—
including potential economic,
environmental, public health and safety
effects, distributive impacts, and equity.
The rule amends the definition of a
“major capital project” under 49 CFR
part 633 by raising the total project cost
threshold and adding a minimum
Federal share, thereby reducing the
number of public transportation projects
subject to project management
oversight. This action complies with
Executive Orders 12866 and 13563 to
improve regulation, as well as DOT’s
regulatory requirements at 49 CFR part
5

FTA has determined that this
rulemaking is not a significant
regulatory action within the meaning of
Executive Order 12866 and within the
meaning of DOT regulatory policies and
procedures. FTA has examined the
potential economic impacts of this
rulemaking and has determined that this
rulemaking is not economically
significant because it will not result in
an effect on the economy of $100
million or more. In addition, this rule
does not have an impact on another
agency and does not materially alter the
budgetary impacts of entitlements,
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grants, user fees, or loan programs. This
rule does not raise novel legal issues.

To calculate the benefits and annual
cost savings from this proposed rule,
FTA evaluated its project management
oversight contracts for major capital
projects from 2013 through 2018. This
period was chosen to reflect changes to
FTA’s program management oversight
procedures after MAP-21 was enacted
in 2012. This period included several
emergency relief program projects under
49 U.S.C. 5324 to repair significant
damages to public transportation
infrastructure resulting from Hurricane
Sandy, which FTA also analyzed.

Using FTA'’s risk evaluation tool, FTA
evaluated projects in construction
during that period based on ten key risk
factors to produce a risk score from 0—
100. Projects were then assigned a risk
range based on the calculated score,
with low-risk projects in the range of 0—
39, medium-risk projects from 40-55,
and high-risk projects from 56—100. This
evaluation indicated that most high-risk
projects, including 18 of the 22 projects
in the high-risk range, involved total
project costs of over $300 million. While
removing project management oversight
from projects with total costs between
$100 and $300 million may increase the
risk of materially exceeding budget or
falling behind schedule for some
projects, there are currently only four
high-risk projects in this range, and
under the rule, FTA may deem certain
projects that do not meet the dollar-
amount thresholds a “major capital
project” to mitigate unacceptable risk.
In addition, reducing the number of
lower-risk projects undergoing project
management oversight will allow FTA
to focus on higher-risk projects while
yielding annual cost savings to FTA and
its recipients.

FTA calculated the average total cost
of oversight for projects in construction
during that period that would not have
qualified as major capital projects under
the default threshold of this proposed
rule. FTA estimates that an average of
38.3 projects annually, including
emergency relief program projects,
would no longer require additional
oversight under the default threshold.

This rule would reduce recipients’
labor hours for oversight procedures,
which include attending meetings,
preparing quarterly reports and other
requested documents, and
accompanying contractors onto project
construction sites. To estimate the
potential cost savings for project
sponsors, FTA staff examined the
current projects in construction that
would no longer qualify as major capital
projects under the rule and estimated
the level of effort required for oversight

procedures. For two projects, FTA
received input from recipients.
Assuming variations in the level of
effort based on the complexity of the
project, FTA estimated that the labor
hours required for recipients ranges
from 1.7 to 2.3 times FTA’s level of
effort of approximately 39,477 hours per
year for project management oversight
procedures. Accordingly, FTA used an
average factor of two and determined
that the default threshold to qualify as

a major capital project under the
proposed rule would reduce the level of
effort required for project sponsors by
an average of 78,955 hours annually at
a wage rate of $139.67 based on an
average of the Bureau of Labor Statistics
rate for Construction Managers and the
PMOC loaded rate for contractors. This
burden reduction would result in an
annual cost savings to project sponsors
of approximately $11 million.

In addition, the rule reduces the level
of effort required under FTA’s project
management oversight contracts and
yields corresponding cost savings to
FTA. Removing oversight from an
average of 38.3 projects annually, at an
average wage rate of $206, would yield
annual cost savings to FTA of
approximately $8.1 million.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (Pub. L. 96-354; 5 U.S.C.
601-612), FTA has evaluated the likely
effects of this rule on small entities, and
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.

Unfunded Mandates Reform Act of 1995

FTA has determined that this rule
does not impose unfunded mandates, as
defined by the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4,
March 22, 1995, 109 Stat. 48). This rule
does not include a Federal mandate that
may result in expenditures of $155.1
million or more in any 1 year (when
adjusted for inflation) in 2012 dollars
for either State, local, and tribal
governments in the aggregate, or by the
private sector. In addition, the
definition of “Federal mandate” in the
Unfunded Mandates Reform Act
excludes financial assistance of the type
in which State, local, or tribal
governments have authority to adjust
their participation in the program in
accordance with changes made in the
program by the Federal Government.
Federal public transportation law
permits this type of flexibility.

Executive Order 13132 (Federalism)

Executive Order 13132 requires
agencies to assure meaningful and

timely input by State and local officials
in the development of regulatory
policies that may have a substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. FTA has analyzed
this action in accordance with the
principles and criteria contained in
Executive Order 13132, and FTA
determined that this action will not
have a substantial direct effect or
Federalism implications on the States.
FTA also determined that this action
will not preempt any State law or
regulation or affect the States’ ability to
discharge traditional State governmental
functions.

Executive Order 12372
(Intergovernmental Review)

The regulations effectuating Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this rulemaking.

Paperwork Reduction Act

Federal agencies must obtain approval
from the Office of Management and
Budget (OMB) for each collection of
information they conduct, sponsor, or
require through regulations. FTA has
analyzed this rule under the Paperwork
Reduction Act and determined that it
does not impose additional information
collection requirements for the purposes
of the Act above and beyond existing
information collection clearances from
OMB.

National Environmental Policy Act

NEPA requires Federal agencies to
analyze the potential environmental
effects of their proposed actions in the
form of a categorical exclusion,
environmental assessment, or
environmental impact statement. This
rulemaking is categorically excluded
under FTA’s environmental impact
procedure at 23 CFR 771.118(c)(4),
which pertains to planning and
administrative activities that do not
involve or lead directly to construction,
such as the promulgation of rules,
regulations, and directives. FTA has
determined that no unusual
circumstances exist in this instance, and
that a categorical exclusion is
appropriate for this rulemaking.

Executive Order 12630 (Taking of
Private Property)

FTA has analyzed this rule under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
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Rights. FTA does not believe this rule
effects a taking of private property or
otherwise has taking implications under
Executive Order 12630.

Executive Order 12898 (Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations)

Executive Order 12898, Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations, and DOT
Order 5610.2(a) (77 FR 27534) require
DOT agencies to achieve environmental
justice (EJ) as part of their mission by
identifying and addressing, as
appropriate, disproportionately high
and adverse human health or
environmental effects, including
interrelated social and economic effects,
of their programs, policies, and
activities on minority and/or low-
income populations. The DOT Order
requires DOT agencies to address
compliance with the Executive Order
and the DOT Order in all rulemaking
activities. In addition, on July 17, 2014,
FTA issued a circular to update its EJ
Policy Guidance for Federal Transit
Recipients (www.fta.dot.gov/legislation_
law/12349_14740.html), which
addresses administration of the
Executive Order and DOT Order.

FTA has evaluated this rule under the
Executive Order, the DOT Order, and
the FTA Circular and has determined
that this rulemaking will not cause
disproportionately high and adverse
human health and environmental effects
on minority or low-income populations.

Executive Order 12988 (Civil Justice
Reform)

This action meets the applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988 (February 5,
1996), Civil Justice Reform, to minimize
litigation, eliminate ambiguity, and
reduce burden.

Executive Order 13045 (Protection of
Children)

FTA has analyzed this rulemaking
under Executive Order 13045 (April 21,
1997), Protection of Children from
Environmental Health Risks and Safety
Risks. FTA certifies that this rule will
not cause an environmental risk to
health or safety that might
disproportionately affect children.

Executive Order 13175 (Tribal
Consultation)

FTA has analyzed this action under
Executive Order 13175 (November 6,
2000), and determined that it will not
have substantial direct effects on one or
more Indian tribes; will not impose

substantial direct compliance costs on
Indian tribal governments; and will not
preempt tribal laws. Therefore, a tribal
summary impact statement is not
required.

Executive Order 13211 (Energy Effects)

FTA has analyzed this rulemaking
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001).
FTA has determined that this action is
not a significant energy action under the
Executive Order, given that the action is
not likely to have a significant adverse
effect on the supply, distribution, or use
of energy. Therefore, a Statement of
Energy Effects is not required.

Privacy Act

Anyone may search the electronic
form of all comments received into any
of FTA’s dockets by the name of the
individual submitting the comment, or
signing the comment if submitted on
behalf of an association, business, labor
union, or any other entity. You may
review USDOT’s complete Privacy Act
Statement published in the Federal
Register on April 11, 2000, at 65 FR
19477-8.

Statutory/Legal Authority for This
Rulemaking

This rulemaking is issued under the
authority of 49 U.S.C. 5327, which
requires the Secretary to conduct
oversight of major capital projects and
to promulgate a rule for that purpose
that includes a definition of major
capital project to delineate the types of
projects governed by the rule.

Regulation Identifier Number

A Regulation Identifier Number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN set forth in the heading
of this document can be used to cross-
reference this action with the Unified
Agenda.

List of Subjects in 49 CFR Part 633

Grant programs-transportation, Mass
transportation.

K. Jane Williams,
Deputy Administrator.

m In consideration of the foregoing, and
under the authority of 49 U.S.C. 5327,
revise 49 CFR part 633 to read as
follows:

PART 633—PROJECT MANAGEMENT
OVERSIGHT

Subpart A—General Provisions
Sec.

633.1 Purpose.

633.3 Scope.

633.5 Definitions.

Subpart B—Project Management Oversight

Services

633.11 Covered projects.

633.13 Initiation of project management
oversight services.

633.15 Access to information.

633.17 Project management oversight
contractor eligibility.

633.19 Exclusion from the project
management oversight program.

Subpart C—Project Management Plans

633.21 Basic requirement.

633.23 FTA review of a project management
plan.

633.25 Contents of a project management
plan.

633.27 Implementation of a project
management plan.

633.29 [Reserved]

Authority: 49 U.S.C. 5327; 49 U.S.C. 5334;
49 CFR 1.90.

Subpart A—General Provisions

§633.1 Purpose.

This part implements 49 U.S.C. 5327
regarding oversight of major capital
projects. The part provides for a two-
part program for major capital projects
receiving Federal financial assistance.
First, subpart B discusses project
management oversight, designed
primarily to aid FTA in its role of
ensuring successful implementation of
Federally-funded projects. Second,
subpart C discusses the requirement
that, to receive Federal financial
assistance for a major capital project for
public transportation under Chapter 53
of Title 49, United States Code, or any
other provision of Federal law, a
recipient must prepare a project
management plan approved by the
Administrator and carry out the project
in accordance with the project
management plan.

§633.3 Scope.

This rule applies to a recipient of
Federal financial assistance undertaking
a major capital project for public
transportation under Chapter 53 of Title
49, United States Code, or any other
provision of Federal Law.

§633.5 Definitions.

As used in this part:

Administrator means the
Administrator of the Federal Transit
Administration or the Administrator’s
designee.

Days means calendar days.
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Fixed guideway means any public
transportation facility: Using and
occupying a separate right-of-way for
the exclusive use of public
transportation; using rail; using a fixed
catenary system; for a passenger ferry
system; or for a bus rapid transit system.

FTA means the Federal Transit
Administration.

Except as provided in § 633.19, Major
capital project means a project that:

(1) Involves the construction,
expansion, rehabilitation, or
modernization of a fixed guideway that:

(i) Has a total project cost of $300
million or more and receives Federal
funds of $100 million or more; and

(ii) Is not exclusively for the
acquisition, maintenance, or
rehabilitation of vehicles or other rolling
stock; or

(2) The Administrator determines to
be a major capital project because
project management oversight under
this part will benefit the Federal
government or the recipient, and the
project is not exclusively for the
acquisition, maintenance, or
rehabilitation of rolling stock or other
vehicles. Typically, this means a project
that:

(i) Involves new technology;

(ii) Is of a unique nature for the
recipient; or

(iii) Involves a recipient whose past
record indicates the appropriateness of
extending project management oversight
under this part.

Project development means the phase
in which planning, design and
engineering work is undertaken to
advance the project from concept to a
sufficiently mature scope to allow for
the development of a reasonably reliable
project cost, schedule, and project
management plan.

Project management oversight means
the risk-informed monitoring of the
recipient’s management of a major
capital project’s progress to determine
whether the project is on time, within
budget, in conformance with design and
quality criteria, in compliance with all
applicable Federal requirements,
constructed to approved plans and
specifications, delivering the identified
benefits, and safely, efficiently, and
effectively implemented.

Project management plan means a
written document prepared by a
recipient that explicitly defines all tasks
necessary to implement a major capital
project. A project management plan may
be a single document or a series of
documents or sub plans integrated with
one another into the project
management plan either directly or by
reference for the purpose of defining
how the recipient will effectively

manage, monitor, and control all phases
of the project.

Recipient means a direct recipient of
Federal financial assistance or the
sponsor of a major capital project.

Sponsor means the entity designated
to deliver the project per the terms set
forth in the grant agreement.

Subpart B—Project Management
Oversight Services

§633.11

(a) The recipient is using funds made
available under Chapter 53 of Title 49,
United States Code, or any other
provision of Federal law; and

(b) The project is a major capital
project.

§633.13 Initiation of project management
oversight services.

Covered projects.

Project management oversight
services will be initiated as soon as
practicable, once the Administrator
determines that this part applies. In
most cases, this means that project
management oversight will begin during
the project development phase of the
project, generally after the locally
preferred alternative has been chosen (if
applicable), unless the Administrator
determines it more appropriate to begin
oversight during another phase of the
project, to maximize the transportation
benefits and cost savings associated
with project management oversight.

§633.15 Access to information.

A recipient for a major capital project
shall provide the Administrator and the
project management oversight
contractor chosen under this part access
to its records and construction sites, as
reasonably may be required.

§633.17 Project management oversight
contractor eligibility.

(a) Any person or entity may provide
project management oversight services
in connection with a major capital
project, with the following exceptions:

(1) An entity may not provide project
management oversight services for its
own project; and

(2) An entity may not provide project
management oversight services for a
project if there exists a conflict of
interest.

(b) In choosing private sector persons
or entities to provide project
management oversight services, the
Administrator uses the procurement
requirements in the government-wide
procurement regulations, found at
Chapter 1 of title 48, Code of Federal
Regulations.

§633.19 Exclusion from the project
management oversight program.

The Administrator may, in
compelling circumstances, determine
that a project meeting the criteria of
§633.5(e)(1) is not a major capital
project because project management
oversight under this part will not benefit
the Federal government or the recipient.
Typically, this means a project that:

(a) Involves a recipient whose past
record indicates the appropriateness of
excluding the project from project
management oversight under this part;
and

(b) Involves such a greater level of
financial risk to the recipient than to the
Federal government that project
management oversight under this part is
made less necessary to secure the
recipient’s diligence.

Subpart C—Project Management Plans

§633.21 Basic requirement.

(a) If a project meets the definition of
major capital project, the recipient shall
submit a project management plan
prepared in accordance with § 633.25,
as a condition of Federal financial
assistance.

(b)(1) The Administrator will notify
the recipient when the recipient must
submit the project management plan.
Normally, the Administrator will notify
the recipient sometime during the
project development phase. If the
Administrator determines the project is
a major capital project after the project
development phase, the Administrator
will inform the recipient of the
determination as soon as possible.

(2) Once the Administrator has
notified the recipient that it must
submit a project management plan, the
recipient will have a minimum of 90
days to submit the plan.

§633.23 FTA review of a project
management plan.

Within 60 days of receipt of a project
management plan, the Administrator
will notify the recipient that:

(a) The plan is approved;

(b) The plan is disapproved, including
the reasons for the disapproval;

(c) The plan will require modification,
as specified, before approval; or

(d) The Administrator has not yet
completed review of the plan, and state
when it will be reviewed.

§633.25 Contents of a project
management plan.

A project management plan must be
tailored to the type, costs, complexity,
and phase of the major capital project,
and to the recipient’s management
capacity and capability. A project
management plan must be written to a
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level of detail sufficient to enable the
recipient to determine whether the
necessary staff and processes are in
place to control the scope, budget,
schedule, and quality of the project,
while managing the safety and security
of all persons. A project management
plan must be developed with a
sufficient level of detail to enable the
Administrator to assess the adequacy of
the recipient’s plan. At a minimum, a
recipient’s project management plan
must include:

(a) Adequate recipient staff
organization with well-defined
reporting relationships, statements of
functional responsibilities, job
descriptions, and job qualifications;

(b) A budget covering the project
management organization, appropriate
contractors and consultants, property
acquisition, utility relocation, systems
demonstration staff, audits,
contingencies, and miscellaneous
payments as the recipient may be
prepared to justify;

(c) A construction schedule for the
project;

(d) A document control procedure
and recordkeeping system;

(e) A change order procedure that
includes a documented, systematic
approach to the handling of
construction change orders;

(f) A description of organizational
structures, management skills, and
staffing levels required throughout the
construction phase;

(g) Quality control and quality
assurance functions, procedures, and
responsibilities for project design,
procurement, construction, system

installation, and integration of system
components;

(h) Material testing policies and
procedures;

(i) Internal plan implementation and
reporting requirements including cost
and schedule control procedures;

(j) Criteria and procedures to be used
for testing the operational system or its
major components;

(k) Periodic updates of the project
management plan, especially related to
project budget and schedule, financing,
ridership estimates, and the status of
local efforts to enhance ridership where
ridership estimates partly depend on the
success of those efforts;

(1) The recipient’s commitment to
submit a project budget and project
schedule to the Administrator quarterly;

(m) Safety and security management;
and

(n) Management of risks,
contingencies, and insurance.

§633.27 Implementation of a project
management plan.

(a) Upon approval of a project
management plan by the Administrator
the recipient shall begin implementing
the plan.

(b) Generally, a project management
plan must be modified if the project is
at a new phase or if there have been
significant changes identified. If a
recipient must modify an approved
project management plan, the recipient
shall submit the proposed changes to
the Administrator along with an
explanation of the need for the changes.

(c) A recipient shall submit periodic
updates of the project management plan

to the Administrator. Such updates shall
include, but not be limited to:

(1) Project budget;

(2) Project schedule;

(3) Financing, both capital and
operating;

(4) Ridership estimates, including
operating plan; and

(5) Where applicable, the status of
local efforts to enhance ridership when
estimates are contingent, in part, upon
the success of such efforts.

(d) A recipient shall submit current
data on a major capital project’s budget
and schedule to the Administrator on a
quarterly basis for the purpose of
reviewing compliance with the project
management plan, except that the
Administrator may require submission
more frequently than on a quarterly
basis if the recipient fails to meet the
requirements of the project management
plan and the project is at risk of
materially exceeding its budget or
falling behind schedule. Budget and
schedule changes will be analyzed on a
case-by-case basis, but FTA generally
will consider any cost increase or
schedule delay exceeding five percent
as a material change. Oversight of
projects monitored more frequently than
quarterly will revert to quarterly
oversight once the recipient has
demonstrated compliance with the
project management plan and the
project is no longer at risk of materially
exceeding its budget or falling behind
schedule.

§633.29 [Reserved]

[FR Doc. 2020-18819 Filed 9-22-20; 8:45 am]|
BILLING CODE P
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purpose of these notices is to give interested
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rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Rural Housing Service

7 CFR Part 3560

[Docket No. RHS-20-MFH-0017]
RIN 0575-AD17

Rental Assistance and Asset

Management for the Multi-Family
Housing Direct Loan Programs

AGENCY: Rural Housing Service, USDA.
ACTION: Proposed rule.

SUMMARY: The Rural Housing Service
(RHS or the Agency) is proposing to
amend its regulation to implement
changes related to the development of a
sustainable plan for the Rental
Assistance (RA) program, including new
Agency flexibilities in the managing of
the RA distribution and integrate new
asset management policies. The
regulation changes are designed to
provide flexibility, more economically
utilize the RA, and to improve the
efficiency in managing the assets in the
Direct Loan portfolio.

DATES: Comments on the proposed rule
must be received on or before November
23, 2020.

ADDRESSES: You may submit comments
to this rule by utilizing the Federal
eRulemaking Portal. Go to http://
www.regulations.gov and, in the lower
“Search Regulations and Federal
Actions” box, select “Rural Housing
Service” from the agency drop-down
menu, then click on “Submit.” In the
Docket ID column, select RHS-20-
MFH—-0017 to submit or view public
comments and to view supporting and
related materials available
electronically. Information on using
Regulations.gov, including instructions
for accessing documents, submitting
comments, and viewing the docket after
the close of the comment period, is
available through the site’s “User Tips”
link.

FOR FURTHER INFORMATION CONTACT:
Jennifer Larson, Multi-Family Housing

Portfolio Management Division, Rural
Housing Service, Stop 0782, 1400
Independence Avenue SW, Washington,
DC 20250-0782.

SUPPLEMENTARY INFORMATION:
Background and Summary of Changes

The existing statutory authority for
the Multi-Family Housing (MFH)
programs was established in title V of
the Housing Act of 1949, which gave
authority to the RHS (then the Farmers
Home Administration) to make housing
loans to farmers. As a result of this Act,
the Agency established single-family
and multi-family housing programs. The
MFH program is administered, subject
to appropriations, by the U.S.
Department of Agriculture (USDA) as
authorized under Sections 514, 515 and,
516 and 521 of the Housing Act of 1949,
as amended (42 U.S.C. 1484, 1485, and
1486, and 1490). Over time, the sections
of the Housing Act of 1949 addressing
MFH have been amended a number of
times. Amendments have involved
issues such as the provision of interest
credit, broadening definitions of eligible
areas and populations to be served,
participation of limited-profit entities,
establishment of a rental assistance
program, and imposition of a number of
restrictive-use provisions and
prepayment restrictions.

The Agency operates a multifamily
rural rental housing direct loan program
under section 515 and section 514 for
farm labor housing. The Agency also
provides grants under the section 516
farm labor housing program. The direct
loan program employs a public—private
partnership by providing subsidized
loans at an interest rate of 1 percent to
developers to construct or renovate
affordable rental complexes in rural
areas. This 1 percent loan keeps the debt
service on the property sufficiently low
to support below-market rents
affordable to low-income tenants. Many
of these projects also utilize low-income
housing tax credit (LIHTC) proceeds.
This program is typically used in
conjunction with the RHS section 521
Rental Assistance (RA) program, which
provides project-based rental assistance
payments to property owners to
subsidize tenants’ rents to an affordable
level. With rental assistance, tenants
pay 30 percent of income toward their
rent (including utilities). Some section
515 projects also utilize the U.S.
Department of Housing and Urban

Development’s (HUD’s) section 8
project-based assistance, which enables
additional very low-income families to
be served.

The direct loan and grant programs
under sections 514 and 516 provide low
interest loans and grants to provide
housing for farmworkers. These workers
may work either at the borrower’s farm
(“on-farm”) or at the borrower’s or any
other farm (“off-farm”) so long as the
tenants meet program eligibility
requirements. Section 521 rental
assistance is available for off-farm labor
housing, but not on-farm labor housing.
The Agency has decided to not provide
RA to on-farm labor housing units
because of its limited availability.

The Rural Housing Service (RHS)
published a proposed rule on June 2,
2003 (68 FR 32872) to streamline and
consolidate 14 regulations into 7 CFR
part 3560. Part 3560 sets forth
requirements, policies, and procedures
for originating, processing, and
servicing Rural Development’s MFH
direct loans and grants. An interim rule
was published November 26, 2004 (69
FR 69032-69176) to implement those
changes, with an effective date of
February 24, 2005. The Agency received
more than 2,800 comments on the
Proposed Rule published in the Federal
Register on June 2, 2003, (68 FR 32872).
While the issues of concern tended to
vary, the Agency noted that some issues
were raised by more than one
commenter. Topics discussed by five or
more commenters were presented and
organized by subpart within the interim
rule published and addressed.

This proposed rule will amend the
current interim rule in order to: (1)
Implement programmatic changes
related to development of a
“sustainability plan” for the Rental
Assistance (RA) Program, including new
Agency flexibilities in managing the RA
distribution; (2) integrate new asset
management policies; and (3)
incorporate technical corrections to
clarify reference and formatting issues
in the regulation.

Rental Assistance Changes

The changes proposed are designed to
more economically utilize RA, reduce
the program cost over time, and provide
management flexibilities in the use of
funds. The Agency has already
implemented several measures to
reduce the cost of RA within its already
established regulatory authority, but
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amendments to the regulation are
needed to ensure effectiveness and true
cost savings to the RA program. The
Agency experienced dramatic funding
reductions in Fiscal Year 2013, which
has highlighted the need for adaptability
in delivering RA to as many
beneficiaries as possible.

This proposed rule establishes the
historical practice of using unused
Rental Assistance obligation balances
from properties that have left the
portfolio for renewal purposes. The
Agency has actively used RA balances
from properties that have paid off the
Rural Development mortgage or natural
maturity. These funds supplement the
annual appropriation and make efficient
use of inactive funds. Inclusion of this
process in the regulation will increase
transparency on the management of RA
funds.

e This proposed rule would add
language at § 3560.259(d) regarding the
transfer of obligation balances from RA
Agreements from properties whose
mortgages have naturally matured.

The Consolidated Appropriations Act,
2019 (Pub. L. 116-6, February 2, 2019)
for the Rental Assistance Program
requires ““. . . that rental assistance
provided under agreements entered into
prior to fiscal year 2019 for a farm labor
multi-family housing project financed
under section 514 or 516 of the Act may
not be recaptured for use in another
project until such assistance has
remained unused for a period of 12
consecutive months.” Accordingly, the
Agency is adding the 12-month term for
transfer of unused RA in Section 514
Farm Labor Housing.

e Amending § 3560.259(a)(4) to
clarify that when any rental assistance
units have not been used for a 6-month
period (for Section 515 properties) or 12
months (for Section 514 properties) they
will be eligible for transfer.

This proposed rule also proposes to
change the following additional RA
provisions:

¢ Amending § 3560.11 definitions of
Domestic farm laborer, Management
agreement and Management fee to
reflect requirements in the Consolidated
Appropriations Act, 2018 (Pub. L. 115—
141, March 23, 2018) permanently
amending Section 514(f)(3)(A) of the
Housing Act of 1949 (42 U.S.C.
1484(f)(3)(A)) that the FLH tenant
eligibility includes ““a person legally
admitted to the United States and
authorized to work in agriculture.”

e MFH borrowers had previously
identified certain requirements within
Rural Development’s regulations
governing Supervised Bank Accounts
that are difficult to obtain in the current
commercial banking environment. This

is mainly due to the current modern
electronic banking environment.
Accordingly, this proposed rule would
add a paragraph at § 3560.65 to allow
the Agency to establish an escrow
account to collect and disperse funds.
This will allow the Agency to establish
agency-held escrows which historically
was provided for in the loan documents
but was not addressed in the regulation.

e Current regulation allows for
management agents to earn a
management fee for the performance of
certain tasks. The Agency intends to
clarify that the performance of the agent
in meeting the Management
Certification requirements will be
assessed in determining the allowable
fee. This proposed rule would add
language at § 3560.102 that performance
assessments of management agents will
be used when determining the allowable
management fee. It will also specify
what are allowable management fee
expenses and require that management
plans include a listing of the charges
covered by the fee.

¢ Borrowers must comply with the
requirements of the Fair Housing
Amendments Act of 1988, and this
section to meet their fair housing
responsibilities. At § 3560.104, this
proposed rule would raise the threshold
for rental units from four units or more
to five or more units. This will allow the
Agency to align with the Affirmative
Fair Housing Marketing Plan (AFHMP)
as defined in 24 CFR part 200, subpart
M.

e Current regulation does not contain
a provision within RA eligibility for
tenants that are delinquent on Agency
Unauthorized Assistance Repayment
Agreements and how should not be
eligible to receive federal assistance.
This proposed rule would change
§ 3560.254(c) to clarify that tenants are
no longer eligible to receive RA if they
are delinquent on their Unauthorized
Assistance Repayment Agreement.

Asset Management Changes

The changes proposed in this rule are
designed to improve the efficiency in
managing the assets in the Direct Loan
portfolio. These consist of properties
financed under the Section 515 Rural
Rental Housing Program and the Section
514 Farm Labor Housing Program. Since
publication of the interim rule in 2004,
management policies have changed in
important areas and certain statutory
provisions were not originally included
in the interim rule.

Some of these changes are highlighted
in:

e Management fees are an allowable
expense to be paid from the housing
project’s general operating account only

if the fee is approved by the Agency as
a reasonable cost to the housing project
and documented on the management
certification. This proposed rule would
change § 3560.102 to specify what are
allowable management fee expenses and
require that management plans include
a listing of the charges covered by the
fee. This will improve the use of the
regulation by the borrower and Agency
by specifying which expenses can be
charged against property income and
which must be paid out of the earned
management fee.

e This proposed rule would change
§3560.156(c)(6) to add the Violence
Against Women Reauthorization Act to
the list of federal laws with which lease
requirements must comply. Addition of
the Violence Against Women
Reauthorization Act (VAWA) to federal
law compliance list. The Agency
requires borrowers to provide a tenant
lease that meets all federal and program
regulation requirements. The VAWA
and its amendments are added to the list
of laws.

e MFH borrowers had previously
identified certain procedures and
requirements within Rural
Development’s regulations governing
Supervised Bank Accounts that are
outdated, obsolete, and no longer
feasible in the commercial banking
environment as a means of withdrawing
reserve account funds. This is mainly
due to the current electronic banking
operations. Section 3560.302(c)(5)(i)
will be updated so that Borrowers are no
longer required to obtain a collateral
pledge if the amount of funds exceed
the maximum limit covered by Federal
Deposit Insurance. Funds exceeding the
Federally insured limit under a Tax ID
Number must be moved to a different
qualified banking institution that will
insure the funds unless the current
financial institution provides additional
surety such as a collateral pledge that
may already be in place. The
clarification of 7 CFR 3560.302(c)(5)(iv)
will reinforce that all account funds will
stay with the property until all
outstanding loan balances are paid in
full that are securing the property.
Language will be added at
§3560.302(c)(5)(vii) to allow for all
funds received and held in any account,
except the tenant security deposit,
membership fee, and patron capital
accounts, are considered assets of the
property and must be held in trust by
the borrower for the loan obligations
until used and serve as security, through
transfers or assumptions of the Agency
loan or grant until all outstanding loan
balances are paid in full.

e Changes in § 3560.303 will also
address property expenses are
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monitored by the Agency to ensure they
are proper and reasonable; but as
expenses increase, more income is
needed, which results in rent increases
and additional cost to rental assistance.
Since the interim rule was published,
borrowers have sought clarification on
how expenses should be treated. The
Agency has provided periodic guidance
to Servicing Officials and borrowers to
ensure the appropriate use of project
funds. This is in accordance with a
recommendation from the Office of the
Inspector General (OIG) in their audit
“Review of Rural Rental Housing’s
Tenant and Owner Data using Data
Analytics,” Audit No. 04901-001-13.
MFH properties rely on project income
to maintain operations and provide safe,
decent and sanitary housing for our
residents. Rent increases are necessary
at times to generate needed revenue to
pay for ongoing maintenance, capital
improvements, and immediate repairs,
as well as to cover administrative costs
associated with management of the
property. To achieve these objectives, it
is necessary and proper for Servicing
Officials to thoroughly review budget
submissions, ask questions, and seek
documentation that support budget
requests or actual expenses.
Implementing this change will improve
compliance, reduce unnecessary and
unsupportable expenses, and result in
stronger, more financially stable
properties.

O In §3560.303(a)(1), the Agency will
require that the annual project budget
must include anticipated expenditures
on the project’s long-term capital needs
as specified in § 3560.103(c) and will
provide a metric for the Agency to
determine current or future rent
increase requests based on the
Borrower’s utilization of the reserve
account. This will ensure that borrowers
are utilizing project revenue for ongoing
capital improvements needed to
maintain compliance and reduced risk
of the property.

O A change will be made to
§ 3560.303(c) to add payables as a
priority for budget expenditures. This
will allow for the Agency to ensure that
all payables are being paid from project
revenues in a timely manner and not
accrued, without agency consent,
causing increased costs and penalties
and adding risk.

O In §3560.303, the Agency will
clarify what are allowable project
expenses and provide for a comparable
“reasonableness” test by the Agency.
Generally, expenses charged to project
operations for expenses, must be
reasonable, typical, necessary and show
a clear benefit to the residents of the

property.

© In §3560.303(b)(1)(vii), the Agency
will add the requirements for a non-
profit entity to pro-rate certain
organizational reimbursable costs across
all properties owned by that entity.

e MFH borrowers had previously
identified certain procedures and
requirements within Rural
Development’s regulations governing
Supervised Bank Accounts that are
outdated, obsolete, and no longer
feasible in the commercial banking
environment as a means of withdrawing
reserve account funds. This is mainly
due to the current electronic banking
operations. Language will be amended
at § 3560.306(e)(2) removing the
requirement to countersign withdrawals
from reserve accounts. This will allow
for current electronic banking practices.

e Currently under use of reserve
account Borrowers must only inform the
Agency of planned uses of reserve
accounts in their annual capital budget
if known at budget planning time
without utilization of an agency
approved capital needs assessment. A
change at § 3560.306(g) requiring that
needed capital improvements, based on
the needs identified in an Agency
approved capital needs assessment, are
completed within a reasonable
timeframe. This will improve the
management and delivery of the MFH
program by establishing the authority to
require borrower utilization of the
reserve accounts as recommended in the
Agency approved capital needs
assessment (CNA).

Technical Corrections

Other technical changes (moving and
consolidating sections, removing
duplicative language, language
clarifications) will make the regulation
easier to use, and promote better
compliance with program requirements
by borrowers and management agents.
The changes include:

¢ In §3560.105(f)(10), a change to
clarify that if an insurance deductible is
met, there is no need to track with a
replacement reserve account.

e Section §3560.152 incorporates
changes related to ““age” ineligibility.

e The Agency has updated the
wording of “State Director” to
“Leadership Designee’ to allow for
future staff flexibility.

e Update § 3560.152 by removing
term “‘elderly units in mixed housing”.

¢ Language will be changed in
§3560.154 to correct “sex” to “‘gender”
and update policy on criminal activity
for admissions.

e Update § 3560.205 to include the
notification of all household members of
rent change effective 30 days from date
of notification.

e Section §3560.252 will now
include the Agency’s housing voucher
program to allow for the proper
allowance of rental subsidies.

e In §3560.402 the Agency will
amend language that any loan servicing
action will require DIAS accounts to be
converted to the current Predetermined
Amortization Schedule System (PASS)
system of accounting.

Executive Order 12866—Classification

This proposed rule has been
determined to be non-significant and;
therefore, was not reviewed by the
Office of Management and Budget
(OMB) under Executive Order 12866.

Authority

The Rental Assistance Program (RA)
is administered subject to
appropriations by the U.S. Department
of Agriculture (USDA) as authorized
under Section 521 of Title V of the
Housing Act of 1949 as amended.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1970,
subpart A, “Environmental Policies.”
RHS determined that this action does
not constitute a major Federal action
significantly affecting the quality of the
environment. In accordance with the
National Environmental Policy Act of
1969, Public Law 91-190, an
Environmental Impact Statement is not
required.

Regulatory Flexibility Act

The rule has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act (5 U.S.C.
601-612). The undersigned has
determined and certified by signature
on this document that this rule will not
have a significant economic impact on
a substantial number of small entities
since this rulemaking action does not
involve a new or expanded program nor
does it require any more action on the
part of a small business than required of
a large entity.

Executive Order 13132—Federalism

The policies contained in this rule do
not have any substantial direct effect on
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of Government. This rule does not
impose substantial direct compliance
costs on State and local Governments;
therefore, consultation with States is not
required.
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Executive Order 12988—Civil Justice
Reform

This rule has been reviewed under
Executive Order 12988. In accordance
with this rule: (1) Unless otherwise
specifically provided, all State and local
laws that conflict with this rule will be
preempted; (2) no retroactive effect will
be given to this rule except as
specifically prescribed in the rule; and
(3) administrative proceedings of the
National Appeals Division of the
Department of Agriculture (7 CFR part
11) must be exhausted before bringing
suit in court that challenges action taken
under this rule.

Unfunded Mandate Reform Act
(UMRA)

Title IT of the UMRA, Public Law 104—
4, establishes requirements for Federal
Agencies to assess the effects of their
regulatory actions on State, local, and
tribal Governments and on the private
sector. Under section 202 of the UMRA,
Federal Agencies generally must
prepare a written statement, including
cost-benefit analysis, for proposed and
Final Rules with “Federal mandates”
that may result in expenditures to State,
local, or tribal Governments, in the
aggregate, or to the private sector, of
$100 million or more in any one year.
When such a statement is needed for a
rule, section 205 of the UMRA generally
requires a Federal Agency to identify
and consider a reasonable number of
regulatory alternatives and adopt the
least costly, more cost-effective, or least
burdensome alternative that achieves
the objectives of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of title II of the UMRA) for
State, local, and tribal Governments or
for the private sector. Therefore, this
rule is not subject to the requirements
of sections 202 and 205 of the UMRA.

Paperwork Reduction Act

The information collection
requirements contained in this
regulation have been approved by OMB
and have been assigned OMB control
number 0575-0189. This proposed rule
contains no new reporting and
recordkeeping requirements that would
require approval under the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35).

E-Government Act Compliance

RHS is committed to complying with
the E-Government Act by promoting the
use of the internet and other
information technologies in order to
provide increased opportunities for
citizen access to Government

information, services, and other
purposes.

Civil Rights Impact Analysis

Rural Development has reviewed this
rule in accordance with USDA
Regulation 4300—4, Civil Rights Impact
Analysis,” to identify any major civil
rights impacts the rule might have on
program participants on the basis of age,
race, color, national origin, sex or
disability. After review and analysis of
the rule and available data, it has been
determined that implementation of the
rule will not adversely or
disproportionately impact very low,
low- and moderate-income populations,
minority populations, women, Indian
tribes or persons with disability by
virtue of their race, color, national
origin, sex, age, disability, or marital or
familiar status. No major civil rights
impact is likely to result from this rule.

Programs Affected

The program affected by this
regulation is listed in the Catalog of
Federal Domestic Assistance under
numbers 10.427—Rural Rental
Assistance Payments.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

This executive order imposes
requirements on RHS in the
development of regulatory policies that
have tribal implications or preempt
tribal laws. RHS has determined that the
rule does not have a substantial direct
effect on one or more Indian tribe(s) or
on either the relationship or the
distribution of powers and
responsibilities between the Federal
Government and Indian tribes. Thus,
this rule is not subject to the
requirements of Executive Order 13175.
If tribal leaders are interested in
consulting with RHS on this rule, they
are encouraged to contact USDA’s Office
of Tribal Relations or RD’s Native
American Coordinator at: AIAN@
usda.gov to request such a consultation.

Executive Order 12372—
Intergovernmental Consultation

These loans are subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. RHS conducts
intergovernmental consultations for
each loan in accordance with 2 CFR part
415, subpart C.

Non-Discrimination Statement

In accordance with Federal civil
rights law and U.S. Department of
Agriculture (USDA) civil rights

regulations and policies, the USDA, its
Agencies, offices, employees, and
institutions participating in or
administering USDA programs are
prohibited from discriminating based on
race, color, national origin, religion, sex,
gender identity (including gender
expression), sexual orientation,
disability, age, marital status, familial/
parental status, income derived from a
public assistance program, political
beliefs, or reprisal or retaliation for prior
civil rights activity, in any program or
activity conducted or funded by USDA
(not all bases apply to all programs).
Remedies and complaint filing
deadlines vary by program or incident.

Persons with disabilities who require
alternative means of communication for
program information (e.g., Braille, large
print, audiotape, American Sign
Language, etc.) should contact the
responsible Agency or USDA’s TARGET
Center at (202) 720-2600 (voice and
TTY) or contact USDA through the
Federal Relay Service at (800) 877—8339.
Additionally, program information may
be made available in languages other
than English.

To file a program discrimination
complaint, complete the USDA Program
Discrimination Complaint Form, AD—
3027, found online at: http://
www.usda.gov/oascr/how-to-file-a-
program-discrimination-complaint and
at any USDA office or write a letter
addressed to USDA and provide in the
letter all of the information requested in
the form. To request a copy of the
complaint form, call (866) 632—9992,
submit your completed form or letter to
USDA by:

(1) Mail: U.S. Department of
Agriculture, Director, Office of
Adjudication, 1400 Independence
Avenue SW, Washington, DC 20250—
9410;

(2) Fax: (202) 690—7442; or

(3) Email: program.intake@usda.gov.

USDA is an equal opportunity
provider, employer, and lender.

List of Subjects in 7 CFR 3560

Accounting, Administrative practice
and procedure, Aged, Conflict of
interest, Government property
management, Grant programs-housing
and community development,
Insurance, Loan programs-agriculture,
Loan programs-housing and community
development, Low and moderate-
income housing, Migrant labor,
Mortgages, Nonprofit organizations,
Public housing, Rent subsidies,
Reporting and recordkeeping
requirements, Rural areas.

For the reasons set forth in the
preamble, 7 CFR part 3560 is proposed
to be amended as follows:
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PART 3560—DIRECT MULTI-FAMILY
HOUSING LOANS AND GRANTS

m 1. The authority citation for part 3560
continues to read as follows:

Authority: 42 U.S.C. 1480.

Subpart A—General Provisions and
Definitions

§3560.8 [Amended]

m 2. Amend § 3560.8 by removing the
words ““State Director” and adding in
their place “Leadership Designee” in
the last sentence of the paragraph.

m 3. Amend § 3560.11 by:

m a. Removing the acronym “MFHMFH”
wherever it appears in the section and
adding “MFH” in its place; and

m b. Revising the definitions of
“Domestic farm laborer”, “Management
agreement”’, and ‘“Management fee” to
read as follows:

§3560.11 Definitions.

* * * * *

Domestic farm laborer. A person who,
consistent with the requirements in
§3560.576(b)(2), receives a substantial
portion of his or her income from farm
labor employment (not self-employed)
in the United States, Puerto Rico, or the
Virgin Islands and either is a citizen of
the United States or resides in the
United States, Puerto Rico or the Virgin
Islands after being legally admitted for
permanent residence, or a person legally
admitted to the United States and
authorized to work in agriculture. This
definition may include the immediate
family members residing with such a

person.
* * * * *

Management agreement. A written
agreement between a borrower and an
I0I management agent or independent
fee management agent setting forth the
management agent’s responsibilities and
fees for management services.

Management fee. The compensation
provided to a management agent for
services provided in accordance with an
approved management certification,
Form RD 3560-13, “Multi-Family
Project Borrower’s/Management Agent’s
Management Certification.”

* * * * *

Subpart B—Direct Loan and Grant
Origination

m 4. Amend § 3560.65 by adding
paragraph (d) to read as follows:

§3560.65 Reserve account.
* * * * *

(d) The agency may establish an

escrow account for the collection and
disbursement of reserve account funds.

§3560.72 [Amended]

m 5. Amend § 3560.72 by removing the
words ““State Director”” and adding in
their place “MFH Leadership Designee”
in the second sentence of paragraph (b).

Subpart C—Borrower Management and
Operations Responsibilities

m 6. Amend § 3560.102 by:

m a. Revising paragraph (b);

m b. Adding paragraph (g)(1)(iv); and

m c. Revising paragraphs (i) and (j).
The revisions and addition read as

follows:

§3560.102 Housing project management.

* * * * *

(b) Management plan. Borrowers must
develop and maintain a management
plan for each housing project covered by
their loan or grant. The management
plan must establish the systems and
procedures necessary to ensure that
housing project operations comply with
Agency requirements. The management
plan should describe whether
administrative expenses are to be paid
from management agent fees or project
operations, including a task list of
charges covered by the fee as outlined
in § 3560.102(i)(3)(i)(A). The
management plan must meet the

standards set out in this rule.
* * * * *

* * %

@7

(iv) Any borrower’s entity control, or
interest held or possessed by a person’s
spouse, parent, child, grandchild, or
sibling or other relation by blood or
marriage is attributed to that person for
this determination.
* * * * *

(i) Management fees. Management
fees will be an allowable expense to be
paid from the housing project’s general
operating account only if the fee is
approved by the Agency as a reasonable
cost to the housing project and
documented on the management
certification. Management fees must be
developed in accordance with the
following:

(1) The management fee may
compensate the management entity for
the following costs and services:

(i) Supervision by the management
agent and its staff (time, knowledge, and
expertise) of overall operations and
capital improvements of the site.

(ii) Hiring, supervision, and
termination of on-site staff.

(iii) General maintenance of project
books and records (general ledger,
accounts payable and receivable,
payroll, etc.). Preparation and
distribution of payroll for all on-site
employees, including the costs of

preparing and submitting all
appropriate tax reports and deposits,
unemployment and workers’
compensation reports, and other IRS- or
state-required reports.

(iv) In-house training provided to on-
site staff by the management company.

(v) Preparation and submission of
proposed annual budgets and
negotiation of approval with the
Agency.

(vi) Preparation and distribution of
the Agency forms and routine financial
reports to borrowers.

(vii) Preparation and distribution of
required year-end reports to the Agency.

(viii) Preparation of requests for
reserve withdrawals, rent increases, or
other required adjustments.

(ix) Arranging for preparation by
outside contractors of utility allowance
analysis.

(x) Preparation and implementation of
Affirmative Fair Housing Marketing
Plans as well as general marketing plans
and efforts.

(xi) Review of tenant certifications
and submission of monthly rental
assistance requests, and overage.
Submission of payments where
required.

(xii) Preparation, approval, and
distribution of operating disbursements;
oversight of project receipts; and
reconciliation of deposits.

(xiii) Overhead of management agent,
including:

(A) Establish, maintain, and control
an accounting system sufficient to carry
out accounting supervision
responsibilities.

(B) Maintain agent office
arrangements, staff, equipment,
furniture, and services necessary to
communicate effectively with the
properties, to include consultation and
support to site-staff, the Agency and
with the borrowers.

(C) Postage expenses unrelated to site
operation.

(D) Expense of telephone and
facsimile communication, unrelated to
site operations.

(E) Direct costs of insurance (fidelity
bonds covering central office staff,
computer and data coverage, general
liability, etc.) directly related to
protection of the funds and records of
the borrower. Insurance coverage for
agent’s office and operations (Property,
Auto, Liability, E&O, Casualty, Workers
Compensation, etc.)

(F) Central office staff training and
ongoing certifications.

(G) Maintenance of all required
profession and business licenses and
permits. (This does not include project
site office permits or licenses.)
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(H) Travel of agent staff to the
properties for on-site inspection,
training, or supervision activities.

(I) Agent bookkeeping for their own
business.

(xiv) Attendance at meetings
(including travel) with tenants, owners,
and the Agency or other governmental
agency.

(xv) Development, preparation, and
revision of management plans,
agreements, and management
certifications.

(xvi) Directing the investment of
project funds into required accounts.

(xvii) Maintenance of bank accounts
and monthly reconciliations.

(xviii) Preparation, request for, and
disbursement of borrower’s initial
operating capital (for new projects) as
well as administration of annual
owner’s return on investment.

(xix) Account maintenance,
settlement, and disbursement of security
deposits.

(xx) Working with auditors for initial
Agency annual financial reports.

(xxi) Storage of records, to include
electronic records, and adherence to
records retention requirements.

(xxii) Assist on-site staff with tenant
relations and problems. Provide
assistance to on-site staff in severe
actions (eviction, death, insurance loss,
etc.).

(xxiii) Oversight of general and
preventive maintenance procedures and
policies.

(xxiv) Development and oversight of
asset replacement plans.

(xxv) Oversight of preparation of
section 504 reviews, development of
plans, and implementation of
improvements necessary to comply with
plans and section 504 requirements.

(2) Management fees may consist of a
base per occupied revenue producing
unit fee and add-on fees for specific
housing project characteristics.
Management entities may be eligible to
receive the full base per occupied unit
fee for any month or part of a month
during which the unit is occupied.

(i) Periodically, the Agency will
develop a range of base per occupied
unit fees that will be paid in each state.
The Agency will develop the fees based
on a review of housing industry data.
The final base for occupied unit fees for
each state will be made available to all
borrowers.

(ii) Periodically, the Agency will
develop the amount and qualifications
to receive add-on fees. The final set of
qualifications will be made available to
all borrowers.

(3) Identifying the Type of
Administrative Expense. Management
Plans and Agreements must describe if

administrative expenses are to be paid
from the management fee or paid for as
a project cost.

(i) A task list should be used to
identify which services are included in
the management fee, which services are
included in project operations, and
which are pro-rated along with the
methodology used to pro-rating of
expenses between management agent
fees and project operations. Some
property responsibilities are completed
at the property and some offsite. Agent
responsibilities may be performed at the
property, the management office, or at
some other location.

(ii) Disputes may arise as to who
performs certain services. The
management plan and job descriptions
should normally provide sufficient
clarity to avoid or resolve any such
disputes; however, sometimes
clarifications and supporting materials
may be required to resolve disputes. The
decision must be made based on the
most complete evaluation of the facts
presented.

(j) Management certification. (1) As a
condition of approval of project
management, including borrowers who
self-manage, borrower and management
agents must execute an Agency-
approved certification certifying that:

(i) Borrowers and management agent
agree to operate the housing project in
accordance with the management plan;

(ii) Borrowers and the management
agent will comply with Agency
requirements, loan or grant agreements,
applicable local, state and Federal laws
and ordinances, and contract
obligations, will certify that no
payments have been made to anyone in
return for awarding the management
contract to the management agent, and
will agree that such payments will not
be made in the future;

(iii) Borrowers and the management
agent will comply with Agency notices
or other policy directives that relate to
the management of the housing project;

(iv) Management agreement between
the borrower and management agent
complies with the requirements of this
section;

(v) Allowable management fees are
assessed and paid out of the housing
projects’ general operating account.
Borrowers and management agents will
comply with Agency requirements
regarding management fees as specified
in paragraph (i) of this section, and
allocation of management costs between
the management fee and the housing
project financial accounts specified in
§3560.302(c)(3);

(vi) The borrower and the
management agent will not purchase
goods and services from entities that

have an identity-of-interest (IOI) with
the borrower or the management agent
until the IOI relationship has been
disclosed to the Agency according to
paragraph (g) of this section, not denied
by the Agency under paragraph (d)(3) of
this section, and it has been determined
that the costs are as low as or lower than
arms-length, open-market purchases;
and

(vii) The borrower and the
management agent agree that all records
related to the housing project are the
property of the housing project and that
the Agency, OIG, or GAO may inspect
the housing records and the records of
the borrower, management agent, and
suppliers of goods and services having
an I0I with the borrower or with a
management agent acting as an agent of
the borrower upon demand.

(2) A certification will be executed
each time new management is proposed
and/or a management agreement is
executed or renewed. Any amendment
to a management certification must be
approved by the Agency and the
borrower.

* * * * *

m 7. Amend § 3560.104 by revising
paragraph (b)(1) to read as follows:

§3560.104 Fair housing.

* * * * *

(b) * * *
(1) Borrowers with housing projects
that have five or more rental units must

prepare and maintain an Affirmative
Fair Housing Marketing Plan (AFHMP)
as defined in 24 CFR part 200, subpart
M.

* * * * *

m 8. Amend § 3560.105 by revising
paragraphs (c)(4) and (f)(10) to read as
follows:

§3560.105 Insurance and taxes.

* * * * *

(C) * % %

(4) If the best insurance policy a
borrower can obtain at the time the
borrower receives the loan or grant
contains a loss deductible clause greater
than that allowed by paragraph (f)(9) of
this section, the insurance policy and an
explanation of the reasons why more
adequate insurance is not available must
be submitted to the Agency prior to loan

or grant approval.
* * * * *

I .

(10) Deductible amounts (excluding
flood, windstorm, earthquake and
sinkhole insurance or mine subsidence
insurance) must be accounted for in the
replacement reserve account, unless the
deductible does not exceed the
maximum deductible allowable as
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indicated in 3560.105(f)(9)(i). Borrowers
who wish to increase the deductible
amount must deposit an additional
amount to the reserve account equal to
the difference between the Agency’s
maximum deductible and the requested
new deductible. The Borrower will be
required to maintain this additional
amount so long as the higher deductible

is in force.
* * * * *

Subpart D—Multi-Family Housing
Occupancy

m 9. Amend § 3560.152 by revising
paragraph (c) heading and introductory
text, and paragraphs (c)(1) introductory
text and (e)(2)(iv) to read as follows:

§3560.152 Tenant eligibility.
* * * * *

(c) Requirements for elderly housing,
congregate housing, and group homes.
In addition to the requirements of
paragraph (a) of this section, the
following occupancy requirements
apply to elderly housing and congregate
housing or group homes:

(1) For elderly housing and congregate

housing, the following provisions apply:

* %
(2) * *x %

(iv) Since tenant certifications are
used to document interest credit and
rental assistance eligibility and are a
basic responsibility of the borrower
under the loan documents, borrowers
who fail to submit annual or updated
tenant certification forms within the
time period specified in paragraph
(e)(2)(iii) of this section will be charged
overage, as specified in § 3560.203(c)
and lost rental assistance. Unauthorized
assistance, if any, will be handled in
accordance with subpart O of this part.
* * * * *

m 10. Amend § 3560.154 by revising
paragraphs (a)(9) introductory text and
(j) to read as follows:

§3560.154 Tenant selection.

(a) * *x %

(9) Race, ethnicity, and gender
designation. The following disclosure
notice shall be used:

* * * * *

(j) Criminal activity. Borrowers will
deny admission for criminal activity or
alcohol abuse by household members in
accordance with the provisions of 24
CFR 5.854, 5.855, 5.856, and 5.857.

m 11. Amend § 3560.156 by:

m a. Revising paragraph (c)(1);

m b. Adding paragraph (c)(6)(v); and
m c. Revising paragraphs (c)(15) and
(16).

The revisions and addition read as
follows:

§3560.156 Lease requirements.

* * * * *

(C] * k%

(1) Leases for tenants who hold a
Letter of Priority Entitlement (LOPE)
issued according to § 3560.660(c) and
are temporarily occupying a unit for
which they are not eligible must include
a clause establishing the tenant’s
responsibility to move when a suitable
unit becomes available in the housing
project.

* * * * *

(6) R

(v) The Violence Against Women
Reauthorization Act of 2013 and any

amendments thereto.
* * * * *

(15) Leases, including renewals, must
include the following language:

“It is understood that the use, or
possession, manufacture, sale, or
distribution of an illegal controlled
substance (as defined by local, State, or
federal law) while in or on any part of
this apartment complex premises or
cooperative is an illegal act. It is further
understood that such action is a
material lease violation. Such violations
(hereafter called a ““drug violation’) may
be evidenced upon the admission to or
conviction of the use, possession,
manufacture, sale, or distribution of a
controlled substance (as defined by
local, state, or Federal law) in any local,
state, or Federal court.

The landlord may require any lessee
or other adult member of the tenant
household occupying the unit (or other
adult or non-adult person outside the
tenant household who is using the unit)
who commits a drug violation to vacate
the leased unit permanently, within
timeframes set by the landlord, and not
thereafter to enter upon the landlord’s
premises or the lessee’s unit without the
landlord’s prior consent as a condition
for continued occupancy by the
remaining members of the tenant’s
household. The landlord may deny
consent for entry unless the person
agrees to not commit a drug violation in
the future and is either actively
participating in a counseling or recovery
program, complying with court orders
related to a drug violation, or has
successfully completed a counseling or
recovery program.

The landlord may require any lessee
to show evidence that any non-adult
member of the tenant household
occupying the unit, who committed a
drug violation, agrees not to commit a
drug violation in the future, and to show
evidence that the person is either
actively seeking or receiving assistance
through a counseling or recovery
program, complying with court orders

related to a drug violation, or has
successfully completed a counseling or
recovery program within timeframes
specified by the landlord as a condition
for continued occupancy in the unit.

Should a further drug violation be
committed by any non-adult person
occupying the unit the landlord may
require the person to be severed from
tenancy as a condition for continued
occupancy by the lessee.

If a person vacating the unit, as a
result of the above policies, is one of the
lessees, the person shall be severed from
the tenancy and the lease shall continue
among any other remaining lessees and
the landlord. The landlord may also, at
the option of the landlord, permit
another adult member of the household
to be a lessee.

Should any of the above provisions
governing a drug violation be found to
violate any of the laws of the land the
remaining enforceable provisions shall
remain in effect. The provisions set out
above do not supplant any rights of
tenants afforded by law.”

(16) Leases for rental units accessible
to individuals with disabilities occupied
by those not needing the accessibility
features must establish the tenant’s
responsibility to move to another unit
within 30-days of written notification
that the unit is needed by an eligible
qualified person with disabilities who
requires the accessibility features of the
unit. Additionally, the lease clause must
ensure that the household may remain
in the rental unit with accessibility
features until an appropriately sized
vacant unit within the project becomes
available and then must move or vacate
within 30 days of notification from
borrower.

m 12. Amend § 3560.158 by revising
paragraph (d)(3) introductory text to
read as follows:

§3560.158 Changes in tenant eligibility.

* * * * *

(d)* * *

(3) After the death of a tenant or co-
tenant in elderly housing, the surviving
members of the household, regardless of
age but taking into consideration the
conditions of paragraph (d)(1) of this
section, may remain in the rental unit in
which they were residing at the time of
the tenant’s or co-tenant’s death, even if
the household is over housed according
to the housing project’s occupancy rules

except as follows:
* * * * *

m 13. Amend § 3560.159 by revising
paragraph (c) to read as follows:

§3560.159 Termination of occupancy.

* * * * *
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(c) Other terminations. Should
occupancy be terminated due to
conditions which are beyond the control
of the tenant, such as a condition related
to required repair or rehabilitation of the
building, or a natural disaster, and prior
to expiration of the disaster declaration,
the tenants who are affected by such a
circumstance are entitled to benefits
under the Uniform Relocation Act and
may request a Letter of Priority
Entitlement (LOPE) from the Agency. If
tenants need additional time to secure
replacement housing, the Agency may,
at the tenant’s request, extend the LOPE
entitlement period.

* * * * *

Subpart E—Rents

m 14. Amend § 3560.205 by revising
paragraph (e) to read as follows:

§3560.205 Rent and utility allowance
changes.
* * * * *

(e) Approval. If the Agency approves

a rent or utility allowance increase
request on which the comments were
solicited, tenants or members receiving
notice of a proposed rent or utility
allowance change in accordance with
3560.205(d)(2) shall be notified of the
rent or utility allowance change to be
effective 30 calendar days from the date

of the notification.
* * * * *

m 15. Amend § 3560.207 by revising
paragraph (b) to read as follows:

§3560.207 Annual adjustment factors for
Section 8 units.
* * * * *

(b) Establishing rents in housing with
HUD rent assistance. Borrowers will set
basic, note, and HUD contract rents for
housing receiving HUD project-based
Section 8 assistance, as specified in
§3560.202(c).

* * * * *

Subpart F—Rental Subsidies

m 16. Amend § 3560.252 by:
m a. Redesignating paragraphs (b)(2)
through (4) as paragraphs (b)(3) through
(5) respectively, and adding new
paragraph (b)(2); and
m b. Revising paragraph (c)(2)
introductory text.

The addition and revision read as
follows:

§3560.252 Authorized rental subsidies.

* * * * *

(b) * Kk %

(2) Agency housing vouchers;
* * * * *

(C) I

(2) Tenants with subsidies from
sources other than the Agency may be
eligible for Agency rental assistance if

all of the following conditions are met.
* * * * *

m 17. Amend § 3560.254 by revising
paragraph (c) to read as follows:

§3560.254 Eligibility for rental assistance.

* * * * *

(c) Eligible households. Households
eligible for rental assistance are those:
(1) With very low- or low-incomes

who are eligible to live in MFH;

(2) Whose net tenant contribution to
rent determined in accordance with
§3560.203(a)(1) is less than the basic
rent for the unit;

(3) Whose head of the household is a
U.S. citizen or a legal alien as defined
in §3560.11;

(4) Who meet the occupancy rules/
policies established by the borrower in
accordance with § 3560.155(e);

(5) Who have a signed, unexpired
tenant certification form on file with the
borrower; and

(6) Who is not delinquent on any
Federal debt, including unauthorized
assistance repayment agreements.

m 18. Revise § 3560.258 to read as
follows:

§3560.258 Terms of agreement.

(a) Term of agreement. Rental
assistance agreements will have a term
of the later of 12 months from the first
disbursement of the obligation or when
funds under the agreement are
exhausted.

(b) Replacing expiring obligations.
Rental assistance agreements may be
renewed in accordance with
§3560.255(a)(1).

m 19. Amend § 3560.259 by revising
paragraphs (a)(3) and (4) and adding
paragraph (d) to read as follows:

§3560.259 Transferring rental assistance.

(El] * % %

(3) After a liquidation, prepayment or
natural maturity;

(4) To the extent permitted by law,
when any rental assistance units have
not been used for a 6-month period
(Section 515) or a 12-month period
(Section 514 or 516); or
* * * * *

(d) Agency use of obligation balances.
In lieu of transferring rental assistance
units, the Agency may elect to utilize
the remaining obligation balances of
units identified in 3560.259(a)(2) and (3)
for renewal purposes.

Subpart G—Financial Management

m 20. Amend § 3560.302 by revising
paragraphs (c)(3)(ii) and (iii) and

paragraphs (c)(5)(i), (ii) and (iv) to read
as follows:

§3560.302 Accounting, bookkeeping,
budgeting, and financial management
systems.
* * * * *

* % %

Eg)) * *x %

(ii) Real estate tax and insurance
account (if not part of the general
operating account or unless escrowed by
the Agency);

(iii) Reserve account (unless escrowed
by the Agency in accordance with
3560.65);

* * * * *

5***

(i) All housing project funds must be
held only in financial institution
accounts insured by an agency of the
Federal Government or held in
securities meeting the conditions in this
subpart.

(i1) Funds maintained in an
institution may not exceed the limit
established for Federal deposit
insurance. Funds exceeding the
Federally insured limit under a Tax ID
Number must be moved to a different
qualified banking institution that will
insure the funds unless the current
financial institution provides additional
surety such as a collateral pledge that
may already be in place.

* * * * *

(iv) All funds received and held in
any account, except the tenant security
deposit, membership fee, and patron
capital accounts, are considered assets
of the property and must be held in trust
by the borrower for the loan obligations
until used and serve as security, through
transfers or assumptions for the Agency
loan or grant until all outstanding
balances are satisfied.

* * * * *
m 21. Revise § 3560.303 to read as
follows:

§3560.303 Housing project budgets.

(a) General requirements. (1) Using an
Agency-approved format, borrowers
must submit to the Agency for approval
a proposed annual housing project
budget prior to the start of the housing
project’s fiscal year. The capital budget
section of the annual project budget
must include anticipated expenditures
on the project’s long-term capital needs
as specified in 7 CFR 3560.103(c) and
will assist the Agency on utilization of
the reserve account for current or future
rent increase requests.

(2) Budget projections regarding
income, expenses, vacancies, and
contingencies must be realistic given the
housing project’s history, current
circumstances, and market conditions.
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(3) Borrowers must document that the
operating expenses included in the
budget accurately reflect reasonable and
necessary costs to operate the housing
project in a manner consistent with the
objectives of the loan and in accordance
with the applicable Agency
requirements.

(4) Borrower must submit supporting
documentation to justify housing project
utility allowances.

(5) Upon Agency request, borrowers
must submit any additional
documentation necessary to establish
that applicable Agency requirements
have been met.

(b) Allowable and unallowable project
expenses. Expenses charged to project
operations, whether for management
agent services or other expenses, must
be reasonable, typical, necessary and
show a clear benefit to the residents of
the property. Services and expenses
charged to the property must show
value added and be for authorized
purposes.

(1) Allowable expenses. Allowable
expenses include those expenses that
are directly attributable to housing
project operations and are necessary to
carry out successful operations.

(i) Housing project expenses must not
duplicate expenses included in the
management fee as defined in
§3560.102(i).

(ii) Actual costs for direct personnel
costs of permanent and part-time staff
assigned directly to the project site. This
includes managers, maintenance staff,
and temporary help including their:

(A) Gross salary;

(B) Employer Federal Insurance
Contributions Act (FICA) contribution;

(C) Federal unemployment tax;

(D) State unemployment tax;

(E) Workers compensation insurance;

(F) Health insurance premiums;

(G) Cost of fidelity or comparable
insurance;

(H) Leasing, performance incentive or
annual bonuses that are clearly
provided for by the site manager salary
contract;

(I) Direct costs of travel to off-site
locations by on-site staff for property
business or training; and/or

(J) Retirement benefits.

(iii) Legal fees directly related to the
operation and management of the
property including tenant lease
enforcement actions, property tax
appeals and suits, and the preparation
of all legal documents.

(iv) All outside account and auditing
fees, if required by the Agency, directly
related to the preparation of the annual
audit, partnership tax returns and 401-
K’s, as well as other outside reports and
year-end reports to the Agency, or other
governmental agency.

(v) All repair and maintenance costs
for the project including:

(A) Maintenance staffing costs and
related expenses.

(B) Maintenance supplies.

(C) Contract repairs to the projects
(e.g., heating and air conditioning,
painting, roofing).

(D) Make ready expenses including
painting and repairs, flooring
replacement and appliance replacement
as well as drapery or mini-blind
replacement. (Turnover maintenance).

(E) Preventive maintenance expenses
including occupied unit repairs and
maintenance as well as common area
systems repairs and maintenance.

(F) Snow removal.

(G) Elevator repairs and maintenance
contracts.

(H) Section 504 and other Fair
Housing compliance modifications and
maintenance.

(I) Landscaping maintenance,
replacements, and seasonal plantings.

(J) Pest control services.

(K) Other related maintenance
expenses.

(vi) All operational costs related to the
project including:

(A) The costs of obtaining and
receiving credit reports, police reports,
and other checks related to tenant
selection criteria for prospective
residents.

(B) Photocopying or printing expense
related to actual production of project
brochures, marketing pieces, forms,
reports, notices, and newsletters are
allowable project expenses no matter
what location or point of origin the
work is performed including
outsourcing the work to a professional
printer.

(C) All bank charges related to the
property including purchases of
supplies (e.g., checks, deposit slips,
returned check fees, service fees).

(D) Costs of site-based telephone
including initial installation, basic
services, directory listings, and long-
distances charges.

(E) All advertising costs related
specifically to the operations of that
project. This can include advertising for
applicants or employees in newspapers,
newsletters, social media, radio, cable
TV, and telephone books.

(F) Postage expense to mail out rental
applications, third-party (asset income
and adjustments to income)
verifications, application processing
correspondence (acceptance or denial
letters), mailing project invoice
payments, required correspondence,
report submittals to various regulatory
authorities for the managed property are
allowable project expenses no matter
what location or point of origin the mail
is generated.

(G) State taxes and other mandated
state or local fees as well as other
relevant expenses required for operation
of the property by a third-party
governmental unit. Costs of
continuation financing statements and
site license and permit costs.

(H) Expenses related to site utilities.

(I) Site office furniture and equipment
including site-based computer and
copiers. Service agreements and
warranties for copiers, telephone
systems and computers are also
included (if approved by the Agency).

(J) Real estate taxes (personal tangible
property and real property taxes) and
expenses related to controlling or
reducing taxes.

(K) All costs of insurance including
property liability and casualty as well as
fidelity or crime and dishonesty
coverage for on-site employees and the
owners.

(L) All bookkeeping supplies and
recordkeeping items related to costs of
collecting rents on-site.

(M) All office supplies and copies
related to costs of preparing and
maintaining tenant files and processing
tenant certifications to include
electronic storage.

(N) Public relations expense relative
to maintaining positive relationships
between the local community and the
tenants with the management staff and
the borrowers. Chamber of Commerce
dues, contributions to local charity
events, and sponsorship of tenant
activities, are examples.

(O) Tax Credit Compliance
Monitoring Fees imposed by HFAs.

(P) All insurance deductibles as well
as adjuster expenses.

(Q) Professional service contracts
(audits, owner-certified submissions in
accordance with § 3560.308(a)(2), tax
returns, energy audits, utility
allowances, architectural, construction,
rehabilitation and inspection contracts,
capital needs assessments (CNA) etc.)

(R) Training for on-site staff provided
by outside training vendors. Association
dues to be paid by the project should be
related to training for site managers or
management agents. To the extent that
association dues can document training
for site managers or management agents
related to project activities by actual
cost or pro-ration, a reasonable expense
may be billed to the project.

(S) Legal fees if found not guilty of
civil lawsuits, commercially reasonable
legal expenses and costs for defending
or settling lawsuits.

(vii) With prior Agency approval,
cooperatives and nonprofit
organizations may use housing project
funds to reimburse actual asset
management expenses directly
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attributable to ownership
responsibilities. Such expenses may
include:

(A) Errors and omissions insurance
policy for the Board of Directors. The
cost must be prorated if the policy
covers multiple Agency housing
properties.

(B) Board of Director review and
approval of proposed Agency’s annual
operating budgets, including proposed
repair and replacement outlays and
accruals. The cost must be prorated if
the policy covers multiple Agency
housing properties.

(C) Board of Director review and
approval of capital expenditures,
financial statements, and consideration
of any management comments noted.
The cost must be prorated if the policy
covers multiple Agency housing
properties.

(D) Long-term asset management
reviews. The cost must be prorated if
the policy covers multiple Agency
housing properties.

(viii) Agency approved Third Party
debt service for the project.

(2) Unallowable expenses. Housing
project funds may not be used for any
of the following:

(i) Equity skimming as defined in 42
U.S.C. 543(a);

(ii) Purposes unrelated to the housing
project;

(iii) Reimbursement of inaccurate or
false claims;

(iv) Court ordered settlement
agreements, court ordered decrees, legal
fees, or other costs that result from the
filing of civil rights complaints or legal
action alleging the borrower, or a
representative of the borrower, has
committed a civil rights violation. It is
inappropriate to charge for legal services
to represent any interest other than the
borrower’s interest (i.e., representing a
general partner or limited partner to
defend their individual owner interest is
not allowable);

(v) Fines, penalties, and legal fees
where the borrower or a borrower’s
representative has been found guilty of
violating laws, including, but not
limited to, civil rights, and building
codes. Charging for payment of
penalties including opposition legal fees
resulting from an award finding
improper actions on the part of the
owner or management agent is generally
an inappropriate project expense. The
party responsible generally pays such
expenses for violating the standards or
by their insurance carriers;

(vi) Association dues unless related to
training for site managers or
management agents. To the extent that
association dues can document training
for site managers or management agents

related to project activities by actual
cost or pro-ration, a reasonable expense
may be billed to the project;

(vii) Pay for bonuses or monetary
performance awards to site managers or
management agents that are not clearly
provided for by the site manager salary
contract;

(viii) Billing for parties or gifts to
management agent staff;

(ix) Billing for practices that are
inefficient such as routine use of collect
calls from a site manager to a
management agent office;

(x) Billing the project for computer
hardware, some software, and internal
connections that are beyond the scope
and size reasonably needed for the
services supplied (i.e., purchasing
equipment or software for use by a site
manager that is clearly beyond that
needed to support project operations).
Note that computer learning center
activities benefiting tenants are not
covered in this prohibition; or

(xi) Costs of tenant services.

(c) Priorities. The priority order of
planned and actual budget expenditures
will be:

(1) Senior position lienholder, if any;

(2) Operating and maintenance
expenses, including taxes and
insurance;

(3) Agency debt payments;

(4) Reserve account requirements;

(5) All accounts payable;

(6) Other authorized expenditures;
and

(7) Return on owner investment.

(d) Determining if expenses are
reasonable. Generally, expenses charged
to project operations, whether for
management agent services or other
expenses, must be reasonable, typical,
necessary and show a clear benefit to
the residents of the property. Services
and expenses charged to the property
must show value added and be for
authorized purposes. If such value is not
apparent, the service or expense should
be examined.

(1) Administrative expenses for
project operations exceeding 23 percent,
or those typical for the area, of gross
potential basic rents and revenues (i.e.,
referred to as gross potential rents in
industry publications) highlight a need
for closer review for unnecessary
expenditures. Budget approval is
required, and project resources may not
always permit an otherwise allowable
expense to be incurred if it is not
fiscally prudent in the market.

(2) Excessive administrative expenses
can result in inadequate funds to meet
other essential project needs, including
expenditures for repair and
maintenance needed to keep the project
in sound physical condition. Actions

that are improper or not fiscally prudent
may warrant budget denial and/or a
demand for recovery action.

(e) Agency review and approval. (1)
The Agency will only approve housing
project budgets that meet the
requirements of paragraphs (a) through
(d) of this section.

(2) If no rent change is requested,
borrowers must submit budget
documents for Agency approval 60
calendar days prior to the start of the
housing project’s fiscal year. The
Agency will notify borrowers if the
budget submission does not meet the
requirements of paragraphs (a) through
(d) of this section. The borrower will
have 10 days to submit the additional
material.

(3) If a rent change is requested, the
borrower must submit budget
documents to the Agency and notify
tenants of the requested rent change at
least 90 calendar days prior to the start
of the housing project’s fiscal year.

(i) The Agency will notify borrowers
if the budget submission does not meet
the requirements of paragraphs (a)
through (d) of this section, or if the rent
and utility allowance request has been
denied in accordance with § 3560.205(f).
The borrower will have 10 days to
submit the additional material to
address any issues raised by the Agency.

(ii) The rent change is not approved
until the Agency issues a written
approval. If there is no response from
the Agency within the 30-day period,
the rent change is considered automatic.
The following budgets are not eligible
for automatic approval:

(A) Budgets with rent increases above
$25 per unit; and

(B) Budgets that are submitted late or
that miss other deadlines set by the
Agency.

(4) If the Agency denies the budget
approval, the Agency will notify the
borrower in writing.

(5) If budget approval is denied, the
borrower shall continue to operate the
housing project on the basis of the most
recently approved budget.

m 22. Amend § 3560.306 by:

m a. Revising paragraphs (a), (b), (d), and
(e)(2);

m b. Redesignating paragraphs (g)(2)
through (5) as paragraphs (g)(3) through
(6) respectively, and adding new
paragraph (g)(2); and

m c. Redesignating paragraph (j)(2) as
paragraph (j)(3) and adding new
paragraph (j)(2).

The revisions and additions read as
follows:

§3560.306 Reserve account.

(a) Purpose. To meet the major capital
expense needs of a housing project,
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borrowers must establish and maintain
a reserve account, unless escrowed by
the Agency.

(b) Financial management of the
reserve account. Unless otherwise
approved by the Agency, borrower
management of the reserve account is
subject to the requirements of 7 CFR
part 1902, subpart A regarding

supervised bank accounts.
* * * * *

(d) Transfer of surplus general
operating account funds. (1) The general
operating account will be deemed to
contain surplus funds when the balance
at the end of the housing project’s fiscal
year, after all payables and priorities,
exceeds 20 percent of the operating and
maintenance expenses. If the borrower
is escrowing taxes and insurance
premiums, include the amount that
should be escrowed by year end and
subtract such tax and insurance
premiums from operating and
maintenance expenses used to calculate
20 percent of the operating and
maintenance expenses.

(2) If a housing project’s general
operating account has surplus funds at
the end of the housing project’s fiscal
year as defined in paragraph (d)(1), the
Agency will require the borrower to use
the surplus funds to address capital
needs, make a deposit in the housing
project’s reserve account, reduce the
debt service on the borrower’s loan, or
reduce rents in the following year. At
the end of the borrower’s fiscal year, if
the borrower is required to transfer
surplus funds from the general
operating account to the reserve
account, the transfer does not change
the future required contributions to the
reserve account.

(e) * *x %

(2) Reserve accounts must be
supervised accounts that require the
Agency to approve all withdrawals;
except, this requirement is not
applicable when loan funds guaranteed
by the Section 538 GRRH program are
used for the construction and/or
rehabilitation of a direct MFH loan
project. Direct MFH loan borrowers,
who are exempted from the supervised
account requirement, as described in
this section, must follow Section 538
GRRH program regulatory requirements
pertaining to reserve accounts. In all
cases, Section 538 lenders must get
prior written approval from the Agency
before reserve account funds involving
a direct MFH loan project can be
disbursed to the borrower.

* * * * *

(g) * x %
(2) Borrowers should include any
needed capital improvements based on

the needs identified in an Agency
approved Capital Needs Assessment (if
obtained) are completed within a
reasonable timeframe.

(') * *x %

(2) The Agency will allow for an
annual adjustment to increase reserve
account funding levels by Operating
Cost Adjustment Factor (OCAF) as
published by HUD annually. This will
require a modification to the Loan
agreement and the increase documented
with budget submission as outlined in
§3560.303.

* * * * *

Subpart I—Servicing

m 23. Amend § 3560.402 by revising
paragraph (b) to read as follows:

§3560.402 Loan payment processing.
* * * * *

(b) Required conversion to PASS.
Borrowers with Daily Interest Accrual
System (DIAS) accounts must convert to

PASS with any loan servicing action.
* * * * *

Subpart L—Off-Farm Labor Housing

§3560.576 [Amended]

m 24. Amend § 3560.576 by removing
the words ““State Director’s” and adding
in their place “MFH Leadership
Designee’s” in paragraph (e).

Subpart N—Housing Preservation

§3560.656 [Amended]

m 25. Amend § 3560.656 by removing
the word “will” and replacing it with
“may”’ in paragraph (a) introductory
text.

Elizabeth Green,

Acting Administrator, Rural Housing Service.
[FR Doc. 2020-18192 Filed 9-22-20; 8:45 am]
BILLING CODE 3410-XV-P

DEPARTMENT OF JUSTICE

Executive Office for Inmigration
Review

8 CFR Parts 1003, 1208, and 1240

[EOIR Docket No. 19-0010; A.G. Order No.
4843-2020]

RIN 1125-AA93

Procedures for Asylum and
Withholding of Removal

AGENCY: Executive Office for
Immigration Review, Department of
Justice.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Department of Justice
(“Department” or “DOJ”’) proposes to
amend the Executive Office for
Immigration Review (“EOIR”)
regulations governing asylum and
withholding of removal, including
changes to what must be included with
an application for such relief for it to be
considered complete and the
consequences of filing an incomplete
application, changes establishing a 15-
day filing deadline for aliens applying
for asylum in asylum-and-withholding-
only proceedings, and changes related
to the 180-day asylum adjudication
clock.

DATES: Written or electronic comments
must be submitted on or before October
23, 2020. Written comments postmarked
on or before that date will be considered
timely. The electronic Federal Docket
Management System will accept
comments prior to midnight Eastern
Time at the end of that day.

ADDRESSES: If you wish to provide
comments regarding this rulemaking,
you must submit comments, identified
by the agency name and referencing RIN
1125—-AA93 or EOIR Docket No. 19—
0010, by one of the two methods below.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
website instructions for submitting
comments.

e Mail: Paper comments that
duplicate an electronic submission are
unnecessary. If you wish to submit a
paper comment in lieu of an electronic
submission, please direct the mail/
shipment to: Lauren Alder Reid,
Assistant Director, Office of Policy,
Executive Office for Immigration
Review, 5107 Leesburg Pike, Suite 2616,
Falls Church, VA 22041. To ensure
proper handling, please reference the
agency name and RIN 1125-AA93 or
EOIR Docket No. 19-0010 on your
correspondence. Mailed items must be
postmarked or otherwise indicate a
shipping date on or before the
submission deadline.

FOR FURTHER INFORMATION CONTACT:
Lauren Alder Reid, Assistant Director,
Office of Policy, Executive Office for
Immigration Review, 5107 Leesburg
Pike, Suite 2616, Falls Church, VA
22041, telephone (703) 305—0289 (not a
toll-free call).

SUPPLEMENTARY INFORMATION:

I. Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of this rule via
one of the methods and by the deadline
stated above. All comments must be
submitted in English, or accompanied
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by an English translation. The
Department also invites comments that
relate to the economic, environmental,
or federalism effects that might result
from this rule. Comments that will
provide the most assistance to the
Department in developing these
procedures will reference a specific
portion of the proposed rule; explain the
reason for any recommended change;
and include data, information, or
authority that support such
recommended change.

Please note that all comments
received are considered part of the
public record and made available for
public inspection at
www.regulations.gov. Such information
includes personally identifiable
information (such as your name,
address, etc.) voluntarily submitted by
the commenter. If you want to submit
personally identifiable information
(such as your name, address, etc.) as
part of your comment, but do not want
it to be posted online, you must include
the phrase “PERSONALLY
IDENTIFIABLE INFORMATION” in the
first paragraph of your comment and
identify what information you want
redacted.

If you want to submit confidential
business information as part of your
comment, but do not want it to be
posted online, you must include the
phrase “CONFIDENTIAL BUSINESS
INFORMATION” in the first paragraph
of your comment. You must
prominently identify the confidential
business information to be redacted
within the comment. If a comment has
so much confidential business
information that it cannot be effectively
redacted, all or part of that comment
may not be posted on
www.regulations.gov.

Personally identifiable information
located as set forth above will be placed
in the agency’s public docket file, but
not posted online. Confidential business
information identified and located as set
forth above will not be placed in the
public docket file. The Department may
withhold from public viewing
information provided in comments that
it determines may impact the privacy of
an individual or is offensive. For
additional information, please read the
Privacy Act notice that is available via
the link in the footer of http://
www.regulations.gov. To inspect the
agency’s public docket file in person,
you must make an appointment with the
agency. Please see the “For Further
Information Contact” paragraph above
for agency contact information.

II. Discussion

In 1980, Congress enacted the Refugee
Act of 1980, which, among other things,
amended the Immigration and
Nationality Act (“INA” or “Act”) to
implement the obligations of the United
States under the 1967 Protocol Relating
to the Status of Refugees (1967
Protocol”), by establishing a formal
statutory procedure for granting asylum
to certain refugees who are present in
the United States, and by providing for
a permanent procedure for the
admission and resettlement of refugees.
Public Law 96-212, 94 Stat. 102, 102.
The term “refugee” is now generally
defined as ““any person who is outside
of any country of such person’s
nationality . . . and who is unable or
unwilling to return to, and is unable or
unwilling to avail himself or herself of
the protection of, that country because
of persecution or a well-founded fear of
persecution on account of race, religion,
nationality, membership in a particular
social group, or political opinion.” INA
101(a)(42), 8 U.S.C. 1101(a)(42). Those
five grounds, which mirror those set out
in the 1951 Convention Relating to the
Status of Refugees, as well as the 1967
Protocol, are the sole grounds for
asylum in the United States today.

A. Form 1-589 Filing Requirements

1. Filing Deadline for Asylum
Applications in Asylum-and-
Withholding-Only Proceedings

An applicant for relief or protection
from removal, including asylum, must
comply with applicable requirements to
submit information or documentation in
support of the application as provided
by statute or regulation. INA
240(c)(4)(B), 8 U.S.C. 1229a(c)(4)(B).
With one exception for detained
crewmembers of a vessel, see 8 CFR
1208.5(b)(1)(ii), the regulations
currently do not prescribe a specific
deadline for filing an application for
asylum and withholding of removal
with EOIR.? Rather, in immigration
proceedings, the immigration judge has
the authority to set deadlines for the
filing of applications and related
documents. 8 CFR 1003.31(c). Where an
immigration judge has set a deadline for
filing an application for relief and that
application is not filed within the time
set by the court, the opportunity to file
such an application shall be deemed
waived. Id. The Board of Immigration
Appeals has routinely held that
applications for benefits are deemed

1There is a statutory one-year deadline for filing
asylum applications, which allows for limited
exceptions and exclusions. INA 208(a)(2)(B), (D),
(E), 8 U.S.C. 1158(a)(2)(B), (D), (E).

abandoned when the alien fails to
timely file them. See Matter of R—-R—, 20
I&N Dec. 547, 549 (BIA 1992) (asylum
application deemed abandoned after
alien failed to file application by
deadline set by the immigration judge);
Matter of Jean, 17 1&N Dec. 100, 101—
02 (BIA 1979) (asylum application
deemed abandoned after alien failed to
meet 20-day filing deadline set by
immigration judge).

In this notice of proposed rulemaking
(“proposed rule”), the Department
proposes to revise 8 CFR 1208.4 to add
a 15-day deadline from the date of the
alien’s first hearing to file an application
for asylum and withholding of removal
for aliens in asylum-and-withholding-
only proceedings.2 Aliens in such
proceedings are generally already
subject to removal orders, denials of
applications for admission, or denials of
permission to land in the case of
crewmembers, and are often also
detained. 8 CFR 1208.2(c).3 Moreover,

2 For many years, these proceedings have been
referred to as “asylum-only” proceedings. See, e.g.,
Matter of D-M-C-P-, 26 I&N Dec. 644, 645 (BIA
2015) (“The applicant expressed a fear of returning
to Argentina, and on June 23, 2011, his case was
referred to the Immigration Court for asylum-only
proceedings. . . .”). EOIR now uses the term
“asylum-and-withholding-only proceedings.” See
Procedures for Asylum and Withholding of
Removal; Credible Fear and Reasonable Fear
Interview, 85 FR 36264, 36265 n.2 (June 15, 2020).

3Most aliens who are applicants for admission
are subject to detention during the inspection
process and any subsequent expedited removal
proceedings. 8 CFR 235.3. Aliens who are ordered
removed after entering the United States are subject
to detention by the Department of Homeland
Security (“DHS”). INA 241(a)(2), 8 U.S.C.
1231(a)(2). The categories of aliens described in 8
CFR 1208.2(c) encompass both categories—i.e.,
those denied admission to the United States and
those who have entered the United States and
subsequently become subject to removal through a
removal order issued by DHS outside of
immigration proceedings conducted by the
Department. For aliens in the former category, their
asylum claims typically are presented at the time
admission is denied. For aliens in the latter
category, their asylum claims typically arise after
DHS has detained them and begun the process of
effectuating their removal. More specifically, alien
crewmembers who are subject to denial of
permission to land or removal pursuant to INA 252,
8 U.S.C. 1282, are also subject to detention. INA
252(b), 8 U.S.C. 1282(b); 8 CFR 252.1(a). Alien
stowaways are subject to removal pursuant to INA
235(a)(2), 8 U.S.C. 1225(a)(2). Alien stowaways who
go through the credible fear screening process are
detained. INA 235(b)(1)(B)(iii)(IV), 8 U.S.C.
1225(b)(1)(B)(iii)(IV). An applicant for admission
under the Visa Waiver Program (“VWP”’) who is
refused admission may be removed, though such
removal does not constitute a removal under the
Act. 8 CFR 217.4(a)(1), (3). An alien admitted under
the VWP who is found to be deportable is ordered
removed. 8 CFR 217.4(b). Aliens who have received
S nonimmigrant status under INA 101(a)(15)(S), 8
U.S.C. 1101(a)(15)(S), may be subject to removal. 8
CFR 236.4. Aliens subject to the Guam-
Commonwealth of the Northern Mariana Islands
VWP are subject to similar procedures regarding
refusal of admission and removal as aliens subject
to the regular VWP. 8 CFR 212.1(q)(8).
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their only avenues for relief or
protection are applications for asylum,
statutory withholding of removal, and
protection under the regulations issued
pursuant to legislation implementing
U.S. obligations under the Convention
Against Torture and Other Cruel,
Inhuman, or Degrading Treatment or
Punishment (“CAT regulations”), and
they would not be in asylum-and-
withholding-only proceedings if they
had not already claimed a fear of
persecution or torture upon being
returned to their home countries. 8 CFR
1208.2(c)(3)(i). Claims for asylum and
withholding of removal (both statutory,
INA 241(b)(3), 8 U.S.C. 1231(b)(3), and
under the CAT regulations) are the sole
issues to be resolved in the proceeding
and are squarely presented at the outset
of the proceeding; thus, there is no
reason not to expect the alien to be
prepared to state his or her claim as
quickly as possible. Moreover, delaying
filing of the claim risks delaying
protection or relief for meritorious
claims and increases the likelihood that
important evidence, including personal
recollections, may degrade or be lost
over time. Further, without such a
deadline for the asylum application,
there is a risk that applicants may
simply delay proceedings, resulting in
inefficiency in what should otherwise
be a streamlined proceeding. Finally,
such a deadline is consistent with
existing regulations that specify a 10-
day deadline for detained crewmembers
to file an asylum application, 8 CFR
1208.5(b)(1)(ii), and with the regulatory
directive in 8 CFR 1208.5(a) that asylum
applications filed by detained aliens are
to be given expedited consideration.*

To allow for unusual situations in
which an alien may need additional
time to file the application,
notwithstanding the alien’s recent
assertion of a fear of persecution, the
Department also proposes to amend 8
CFR 1208.4 to allow for the extension of
the deadline for good cause similar to
the extension to the 10-day deadline
allowable for alien crewmembers to file
an asylum application. See 8 CFR
1208.5(b)(1)(ii).

Finally, the regulatory deadline
would not preclude an alien from
amending or supplementing the
application later in the course of
proceedings, subject to an immigration
judge’s discretion consistent with 8 CFR

4To ensure this deadline is met, the proposed
rule also extends the requirements of 8 CFR
1240.11(c)(1)(i) through (iii), regarding advisals
given by an immigration judge and the provision of
an asylum application to aliens in certain
circumstances in removal proceedings, to aliens in
proceedings under 8 CFR 1208.2(c)(1) and
1208.4(b)(3)(iii).

1208.4(c); rather, the deadline would
ensure only that the application is filed
in a timely manner consistent with the
streamlined and focused nature of
asylum-and-withholding-only
proceedings.

2. Re-Filing an Incomplete Application
With EOIR

A Form I-589, Application for
Asylum and for Withholding of
Removal, is incomplete if it does not
include a response to each question, is
unsigned, or lacks required supporting
evidence described on the form and
form instructions. 8 CFR 1208.3(c)(3).
An incomplete application does not
start the accrual of time for an asylum
applicant to file for employment
authorization. Id. As currently drafted,
however, the regulations provide that if
the immigration court 5 fails to return an
1-589 application submitted by mail
within 30 days, the application will be
deemed complete. Id. The regulations
do not provide a time frame in which
an alien must re-file the application if
the alien wishes it to be considered. Id.
Upon an alien’s request and as a matter
of discretion, an immigration judge may
allow an alien to amend or supplement
the alien’s application after it is filed. 8
CFR 1208.4(c).

The proposed rule would revise 8
CFR 1208.3(c)(3) to ensure that cases of
individuals seeking asylum are
processed efficiently by minimizing any
delay between the return of an
incomplete asylum application and the
re-filing of a complete one. First, the
proposed rule would remove the current
provision that an alien’s incomplete
asylum application submitted by mail
will be deemed complete if the
immigration court fails to return the
application within 30 days of receipt.
Instead, the proposed rule would
provide that immigration courts will
reject all incomplete applications and
return them to the applicant in a timely
fashion to the address of record for the
alien or any representative of record.®
Further, the proposed rule would add a
maximum of 30 days for the alien to
correct any deficiencies in his or her
application; the regulations do not

5 As currently written, 8 CFR 1208.3(c)(3) uses the
term “‘Service” instead of “immigration court.” Use
of the term ““Service” reflects that the Department
did not update certain terms and positions when
EOIR’s regulations were copied from chapter I to
new chapter V of title 8 of the Code of Federal
Regulations following the creation of DHS in 2003.
Other references in chapter V to the Immigration
and Naturalization Service or DHS offices apply
equally to immigration judges or EOIR.

6 Aliens are required to maintain an updated
address with the immigration court. Form EOIR-33
must be filed with the immigration court within
five days of a change in address. 8 CFR
1003.15(d)(2).

currently have any time requirement for
the alien to correct an incomplete
application. If the alien fails to file a
complete application within the
required time period, absent exceptional
circumstances, the application would be
deemed abandoned and would be
denied.

Thirty days is a reasonable period in
which to remedy application defects,
and the Department expects that
applicants would have an incentive to
re-file the application as soon as
possible in order to trigger the
possibility of obtaining employment
authorization. It is well established that
immigration judges have the authority
to set filing deadlines and manage their
dockets consistent with applicable law,
and this requirement is fully consistent
with that authority. See 8 CFR
1003.10(b), 1003.14(b), 1003.18,
1003.31(c). Further, if an application is
not filed within the time set by an
immigration judge, the opportunity to
file that application shall be deemed
waived. 8 CFR 1003.31(c). Additionally,
reasonable filing deadlines do not
violate the immigration laws or any
international treaty obligations. See,
e.g., Hui Zheng v. Holder, 562 F.3d 647,
655-56 (4th Cir. 2009); Chen v.
Mukasey, 524 F.3d 1028, 1033 (9th Cir.
2008); Foroglou v. Reno, 241 F.3d 111,
113 (1st Cir. 2001).

Without such a deadline, there is a
risk that applicants will delay
proceedings based on an assertion that
a corrected application will be
forthcoming, resulting in wasted
immigration judge time and increasing
the likelihood that, due to the ongoing
addition of cases to the docket, the
eventual application may not be
adjudicated within 180 days as
contemplated by the Act. INA
208(d)(5)(A)(iii), 8 U.S.C.
1158(d)(5)(A)(iii). These changes will
enhance efficiencies for the immigration
courts by ensuring that cases proceed in
a timely and predictable manner rather
than allowing deficiencies in
applications to be corrected at any
point, and are fully consistent with the
Attorney General’s authority to set
conditions or limitations on the
consideration of asylum applications.
INA 208(d)(5)(B), 8 U.S.C. 1158(d)(5)(B).
Moreover, administrative agencies have
the prerogative to determine proper
rules of procedure that best allow them
to carry out their missions. Vt. Yankee
Nuclear Power Corp. v. Nat. Res. Def.
Council, Inc., 435 U.S. 519, 543 (1978).

3. Submission of Any Applicable
Asylum Fee

The Department also proposes to
amend 8 CFR 1208.3(c)(3) to specify that
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any required filing fee must be
submitted in connection with the
asylum application at the time of filing.
See 8 CFR 1003.24, 1003.31(b),
1103.7(a)(3) (describing process for
payment of fees relating to EOIR
proceedings). A Department regulation,
8 CFR 1103.7(b)(4)(ii), provides that
when EOIR uses a Department of
Homeland Security (“DHS”) form in
immigration proceedings, the applicable
fee is the one provided under DHS
regulations at 8 CFR 103.7.7 EOIR uses
the U.S. Citizenship and Immigration
Services (“USCIS”’) Form I-589,
Application for Asylum and for
Withholding of Removal, for which DHS
sets the application fee. Under the
Department’s regulation, the DHS fee
would also apply to any filing of USCIS
Form 1-589 in EOIR proceedings. See 8
CFR 1103.7(b)(4)(ii); see also 8 CFR
103.7. Thus, the proposed rule would
provide that a fee must be submitted if
DHS requires one.8

B. Form [-589 Procedural Requirements

1. Supplementing the Record

Under 8 CFR 1208.12, an immigration
judge © may rely on material provided
by certain entities when deciding an
asylum application, or deciding whether
an alien has a credible fear of
persecution or torture pursuant to 8 CFR
1208.30 or a reasonable fear of
persecution or torture pursuant to 8 CFR
1208.31. Currently, those entities are the
Department of State, the DOJ Office of
International Affairs, DHS, and other

7On November 14, 2019, DHS proposed to adjust
its fee schedule for certain applications it
adjudicates, including applications also adjudicated
by EOIR—e.g., Forms I-191, 1-485, I-601, I-589,
and I-881. U.S. Citizenship and Immigration
Services Fee Schedule and Changes to Certain
Other Immigration Benefit Request Requirements,
84 FR 62280, 62326—27 (Nov. 14, 2019). As part of
that proposed rulemaking, DHS proposed to move
its fee schedule from 8 CFR 103.7 to 8 CFR 106.2.
See 84 FR at 62359-63. On August 3, 2020, DHS
published the final rule regarding its new fee
schedule to be effective October 2, 2020. U.S.
Citizenship and Immigration Services Fee Schedule
and Changes to Certain Other Immigration Benefit
Request Requirements, 85 FR 46788 (Aug. 3, 2020).
The Department will conform its reference in 8 CFR
1103.7(b)(4)(ii) to DHS’s new fee regulation in a
separate rulemaking.

8DHS’s recent final rule will require a fee of $50
for Form I-589 in most circumstances. 85 FR at
46791. All fees for DHS applications adjudicated by
the Department are payable to DHS, and DHS
deposits the funds in the Immigration Examinations
Fee Account. See INA 286, 8 U.S.C. 1356.

9 The current text of 8 CFR 1208.12 refers to an
asylum officer instead of an immigration judge.
This reflects that the Department did not update
certain terms and positions when EOIR’s
regulations were copied from chapter I to new
chapter V of title 8 of the Code of Federal
Regulations following the creation of DHS in 2003.
The proposed regulation corrects that oversight and
replaces “asylum officer” with “immigration judge”
in 8 CFR 1208.12.

credible sources, which, under the
regulation, may include international
organizations, private voluntary
agencies, news organizations, or
academic institutions.

The Department proposes to clarify
the external materials upon which an
immigration judge may rely, including
by broadening the scope of Department
components and other government
agencies that may possess relevant
information for an immigration judge in
adjudicating a claim. The Department
also proposes to revise the standard for
an immigration judge’s consideration of
information from non-governmental
sources to ensure that only probative
and credible evidence is considered.
Although materials provided by non-
governmental organizations are
sometimes helpful, the current
regulatory text could be read to imply
that they always are, which is not
necessarily the case. See, e.g., M.A. v.
U.S. INS, 899 F.2d 304, 313 (4th Cir.
1990) (en banc) (“A standard of asylum
eligibility based solely on
pronouncements of private
organizations or the news media is
problematic almost to the point of being
non-justiciable.”). The proposed
revision provides appropriate guidance
regarding the use of such materials to
ensure that only credible and probative
materials are considered.

The Department also proposes to
expand 8 CFR 1208.12 to allow an
immigration judge to submit evidence
into the record and consider that
evidence, so long as the judge has
provided a copy to both parties, which
will give the parties an opportunity to
respond to or address the information
appropriately. This proposal is
consistent with the immigration judge’s
powers and duties under 8 CFR
1003.10(b) to manage immigration court
hearings: “In deciding the individual
cases before them, . . . immigration
judges shall exercise their independent
judgment and discretion and may take
any action consistent with their
authorities under the Act and
regulations that is appropriate and
necessary for the disposition of such
cases.” See also 8 CFR 1003.36 (“The
Immigration Court shall create and
control the Record of Proceeding.”). It is
also consistent with an immigration
judge’s duty to develop the record. See,
e.g., Yang v. McElroy, 277 F.3d 158, 162
(2d Cir. 2002) (per curiam) (“[T]he IJ
whose decision the Board reviews,
unlike an Article III judge, is not merely
the fact finder and adjudicator but also
has an obligation to establish the
record.”); Constanza-Martinez v.
Holder, 739 F.3d 1100, 1102-03 (8th
Cir. 2014) (concluding that the

immigration judge’s introduction of
documents into the record did not
deprive the respondent of due process
because “IJs maintain an affirmative
duty to develop the record”); see also
Richardson v. Perales, 402 U.S. 389, 410
(1971) (finding that an administrative
law judge ““acts as an examiner charged
with developing the facts”); Charles H.
Koch, Jr., Administrative Law and
Practice §5.25 (2d ed. 1997) (noting that
“[t]he presiding official is pivotal to the
fact-finding function of an evidentiary
hearing and hence, unlike the trial
judge, an administrative judge has a
well-established affirmative duty to
develop the record”). Further, this
change will better enable immigration
judges to ensure full consideration of all
relevant evidence and full development
of the record for cases involving a pro
se respondent. See Matter of S—-M-J-, 21
I&N Dec. 722, 729 (BIA 1997) (en banc)
(noting that “various guidelines for
asylum adjudicators recommend the
introduction of evidence by the
adjudicator”).

2. The Asylum Adjudication Clock

The proposed rule would remove and
reserve 8 CFR 1208.7 as EOIR does not
adjudicate applications for employment
authorization.10 Further, there is
confusing language in 8 CFR 1208.7
regarding the relationship between the
time period for applications for
employment authorization, which EOIR
does not adjudicate, and the time period
for adjudicating actual asylum
applications, which are relevant for
EOIR’s purposes.

The INA contains two separate
provisions relating to a 180-day time
frame in the context of an asylum
application. The first, INA
208(d)(5)(A)(iii), 8 U.S.C.
1158(d)(5)(A)(iii), directs the Attorney
General to set procedures for processing
asylum applications providing that, in
the absence of exceptional

100n June 22, 2020, DHS issued a final rule,
effective August 21, 2020, in which it removed from
its regulations in part 208 of title 8 (1) the 30-day
processing provision for initial employment
authorization applications for those with pending
asylum applications, and (2) the 90-day time frame
for receipt of an application to renew employment
authorization. Removal of 30-Day Processing
Provision for Asylum Applicant-Related Form I-
765 Employment Authorization Applications, 85 FR
37502, 37503. The rule also indicated that DOJ may
issue conforming changes to 8 CFR 1208.7 at a later
date. Id. at 37510. By removing 8 CFR 1208.7,
which mirrors 8 CFR 208.7, the proposed rule
would avoid any potential conflict with DHS
regulatory provisions. On June 26, 2020, DHS
published a final rule, effective August 25, 2020,
making changes to 8 CFR 208.7. See Asylum
Application, Interview, and Employment
Authorization for Applicants, 85 FR 38532. The
removal of 8 CFR 1208.7 avoids any potential
conflict with changes to 8 CFR 208.7.
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circumstances, final administrative
adjudication of the asylum application,
not including administrative appeal,
shall be completed within 180 days after
the date an application is filed.
Implementing regulations clarify that
the “time period[] within which . . .
the asylum application must be
adjudicated pursuant to section
208(d)(5)(A)(iii) of the Act shall begin
when the alien has filed a complete
asylum application in accordance with”
applicable procedures. 8 CFR
1208.7(a)(2).

The second, INA 208(d)(2), 8 U.S.C.
1158(d)(2), addresses when an asylum
applicant may be granted employment
authorization based on an asylum
application, providing that an applicant
for asylum is not entitled to
employment authorization, but such
authorization may be provided under
regulation by the Attorney General. An
applicant who is not otherwise eligible
for employment authorization shall not
be granted such authorization prior to
180 days after the date of filing of the
application for asylum.

EOIR’s current regulations provide
that (1) an alien cannot apply for
employment authorization until at least
150 days after filing an application for
asylum, and (2) “no employment
authorization shall be issued to an
asylum applicant prior to the expiration
of the 180-day period following the
filing of the asylum application.” 8 CFR
1208.7(a)(1). Furthermore, the time
periods within which the alien may not
apply for employment authorization
“shall begin when the alien has filed a
complete asylum application in
accordance with”” applicable
regulations. 8 CFR 1208.7(a)(2).11

Although neither provision is
privately enforceable, INA 208(d)(7), 8
U.S.C. 1158(d)(7), both statutory
provisions express Congress’s strong
expectation that asylum applications
would be adjudicated within 180 days
of the date of filing. Section
208(d)(5)(A)(iii) of the Act, 8 U.S.C.
1158(d)(5)(A)(iii), does so expressly, by
indicating that asylum applications
should be adjudicated within 180 days
absent “exceptional circumstances.”
And INA 208(d)(2), 8 U.S.C. 1158(d)(2),
does so implicitly, by providing that
employment authorization shall not be
granted prior to 180 days after an alien
files an asylum application, i.e., after the
claim is supposed to have been
adjudicated.

11DHS regulations with similar provisions have
been amended, see note 10, supra, and this
proposed rule would eliminate these provisions
altogether from EOIR’s regulations as discussed
below.

Although both of these provisions
reflect an expectation that asylum
applications should be adjudicated
within 180 days of filing, the provisions
themselves are not identical. For
example, the adjudication deadline for
the asylum application itself is subject
to tolling for “exceptional
circumstances.” INA 208(d)(5)(A)(iii), 8
U.S.C. 1158(d)(5)(A)(iii). In contrast, the
period during which an alien is barred
from filing an application for
employment authorization based on an
asylum application may be tolled solely
for an alien-caused continuance, 8 CFR
1208.7(a)(1), and continuances are
subject to a “‘good cause” standard, see
8 CFR 1003.29 and 1240.6.12

Aliens in removal proceedings
sometimes request continuances
pursuant to 8 CFR 1003.29 that, if
granted, would delay adjudication of
their asylum applications past the 180-
day deadline. Section 1003.29 imposes
a ‘‘good cause” standard for granting
continuances. But if granting a
continuance would result in missing the
180-day deadline, the immigration judge
may only grant the continuance if the
respondent satisfies both the “good
cause” standard of 8 CFR 1003.29 and
also shows the “exceptional
circumstances” required by INA
208(d)(5)(A)(iii), 8 U.S.C.
1158(d)(5)(A)(iii). Under 8 CFR
1208.7(a)(2), “[alny delay requested or
caused by the applicant shall not be
counted as part of” the 180-day
adjudication deadline described in INA
208(d)(5)(A)(iii), 8 U.S.C.
1158(d)(5)(A)(iii). This means that an
alien who causes delays in the
adjudication process is not entitled to
such a prompt adjudication of his
asylum claim. But, absent delays that
qualify as exceptional circumstances, 8
CFR 1208.7(a)(2) does not relieve
immigration judges of their obligation to
adjudicate asylum claims within 180
days.

Neither existing regulations nor
EOIR’s operational guidance, however,
has always clearly and carefully
distinguished between INA
208(d)(5)(A)(iii), 8 U.S.C.
1158(d)(5)(A)(iii), and INA 208(d)(2), 8
U.S.C. 1158(d)(2). See Policy
Memorandum 19-05, Guidance
Regarding the Adjudication of Asylum
Applications Consistent with INA
section 208(d)(5)(A)(iii) (Nov. 19, 2018).
Consequently, the proposed rule

12The “good cause” standard governs
continuances under 8 CFR 1003.29 and
adjournments under 8 CFR 1240.6, and both
provisions were derived from former 8 CFR 242.13
(1958). Matter of L-A-B-R-, 27 1&N Dec. 405, 407
n.1 (A.G. 2018). For simplicity, the proposed rule
generally refers only to 8 CFR 1003.29.

remedies that confusion by removing
regulatory language related to the
employment authorization process that
EOIR does not administer and by
amending part 1003 of EOIR’s
regulations to implement INA
208(d)(5)(A)(iii), 8 U.S.C.
1158(d)(5)(A)({ii), and to direct
immigration judges to adjudicate
asylum applications within 180 days of
filing absent exceptional circumstances.

Although the term “exceptional
circumstances” is not defined for
purposes of INA 208(d)(5)(A)(iii), 8
U.S.C. 1158(d)(5)(A)(iii),*3 there is no
indication that Congress intended for
that standard to be satisfied by any
request for delay by the applicant or to
be linked to the employment
authorization process. To the contrary,
EOIR’s adjudication of asylum
applications is a wholly separate
process from DHS’s adjudication of
employment authorization applications.
Indeed, there is no apparent basis to
include the reference to INA
208(d)(5)(A)(iii), 8 U.S.C.
1158(d)(5)(A)(iii), in 8 CFR 1208.7
because that regulation otherwise
addresses employment authorization,
which is unrelated to INA
208(d)(5)(A)(iii), 8 U.S.C.
1158(d)(5)(A)(iii).14

To better effectuate the “exceptional
circumstances” exception to the 180-
day deadline in INA 208(d)(5)(A)(iii), 8
U.S.C. 1158(d)(5)(A)(iii), the Department
proposes to add a definition of
exceptional circumstances in the
context of asylum adjudications that is
similar to the one currently in INA
240(e)(1), 8 U.S.C. 1229a(e)(1). The
statutory definition in INA 240(e)(1), 8
U.S.C. 1229a(e)(1), characterizes
circumstances in which an order of
removal issued in absentia may be
rescinded for an alien who had notice
of the hearing at which the alien failed
to appear, provided the alien filed a
motion to reopen and rescind the order
within 180 days. INA 240(b)(5)(C)(i), 8
U.S.C. 1229a(b)(5)(C)(i). As a definition
of circumstances in which an
adjudication should have been delayed,
it also represents a helpful explanation
of the exceptional nature of
circumstances that would warrant an
exception to the 180-day deadline.

As of August 14, 2020, EOIR has over
560,000 applications for asylum and
withholding of removal pending, and its

13 The term “‘exceptional circumstances” is
defined in INA 240(e)(1), 8 U.S.C. 1229a(e)(1), but
only for purposes of INA 240 and 240A, 8 U.S.C.
1229a and 1229b.

14 The reference to INA 208(d)(5)(A)(iii) was
inserted into 8 CFR 208.7 (which was later copied
in 8 CFR 1208.7) without explanation. See 62 FR
444, 464 (Jan. 3, 1997).
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ability to ensure they are adjudicated
consistent with the statutory
requirements of INA 208(d)(5)(A)(iii), 8
U.S.C. 1158(d)(5)(A)(iii), may be
undermined by the current text of 8 CFR
1208.7(a)(2), which could be interpreted
to allow either party to unilaterally
delay the adjudication of an asylum
application without necessarily showing
exceptional circumstances, in
contravention of the statute. Nothing in
the text of INA 208(d)(5)(A)(iii), 8 U.S.C.
1158(d)(5)(A)(iii), which is directed
toward adjudicators rather than
applicants, indicates that an asylum
applicant may unilaterally prompt an
extension of the adjudication deadline
in the absence of exceptional
circumstances.

An applicant may have his or her
removal proceeding continued upon a
showing of good cause. 8 CFR 1003.29,
1240.6; Matter of L-A-B—-R—, 27 I&N Dec.
405 (A.G. 2018). Although neither “good
cause” nor “‘exceptional circumstances”
is defined by statute or regulation in this
context, there is no indication that the
two terms were intended to mean the
same thing. To the contrary, plain
meaning would dictate that the two
terms reflect different standards. Indeed,
in other contexts, “good cause” is
generally treated as a lower standard
than “exceptional circumstances.”
Compare United States v. Lea, 360 F.3d
401, 403 (2d Cir. 2004) (“Exceptional
circumstances [under a criminal
detention statute] exist where there is a
unique combination of circumstances
giving rise to situations that are out of
the ordinary.” (internal quotation marks
omitted)), with Hall v. Sec’y of Health,
Educ. & Welfare, 602 F.2d 1372, 1377
(9th Cir. 1979) (““Good cause is . . . not
a difficult standard to meet.”).

In short, “exceptional circumstances”
are circumstances that are “clearly out
of the ordinary, uncommon, or rare.”
United States v. Larue, 478 F.3d 924,
926 (8th Cir. 2007) (per curiam)
(applying “exceptional reasons”
standard); see also INA 240(e)(1), 8
U.S.C. 1229a(e)(1) (exceptional
circumstances include “battery or
extreme cruelty to the alien or any child
or parent of the alien, serious illness of
the alien, or serious illness or death of
the spouse, child, or parent of the alien,
but not including less compelling
circumstances”). The term “good cause”
has no settled meaning and generally
requires a balancing of relevant factors
to determine whether it exists. Matter of
L-A-B-R-, 27 1&N Dec. at 412—13. Thus,
although an exceptional circumstance
will support a finding of good cause,
good cause itself is not necessarily an
exceptional circumstance that would
warrant an exception to the statutory

180-day adjudication deadline for an
asylum application. The inclusion of the
reference to INA 208(d)(5)(A)(iii), 8
U.S.C. 1158(d)(5)(A)(iii), in 8 CFR
1208.7, which could be understood to
effectively allow an alien or DHS to
delay the adjudication deadline
pursuant only to the “‘good cause”
standard in 8 CFR 1003.29 and 1240.6,
is in tension with the statute. Thus, not
only does 8 CFR 1208.7 warrant
deletion, but modifications to 8 CFR
1003.29 and 1240.6 are also necessary.
Moreover, removing the reference to
INA 208(d)(5)(A)(iii), 8 U.S.C.
1158(d)(5)(A)(iii), as part of the removal
of all of 1208.7 will allow EOIR to
ensure that the statutory mandate
regarding adjudicating asylum
applications within 180 days is fulfilled
absent exceptional circumstances.

In order to further ensure that asylum
adjudications are completed within the
180-day period prescribed by INA
208(d)(5)(A)(iii), 8 U.S.C.
1158(d)(5)(A)(iii), the proposed rule
would directly promulgate a clear
regulation implementing INA
208(d)(5)(A)(iii), 8 U.S.C.
1158(d)(5)(A)(iii), in 8 CFR 1003.10(b)
as part of the listing of immigration
judge powers and duties. It would also
amend 8 CFR 1003.31(c), which outlines
the immigration judge’s authority to set
and extend time limits for filings of
applications and related documents, to
ensure that the setting of deadlines for
filing supporting documents does not
inadvertently extend the 180-day
deadline absent exceptional
circumstances. In short, the changes
would incorporate the 180-day timeline
by limiting an immigration judge’s
ability to set filing deadlines that would
cause the adjudication of an asylum
application to exceed 180 days absent a
showing of exceptional circumstances.

Finally, the proposed rule would also
remove and reserve § 1208.9 because
that provision refers to operations
performed by asylum officers in DHS,
not immigration judges in EOIR. That
provision was duplicated from § 208.9
as part of the reorganization of title 8
following the transfer of functions from
the former Immigration and
Naturalization Service to DHS due to
the Homeland Security Act of 2002,
Public Law 107-296. Aliens and
Nationality; Homeland Security;
Reorganization of Regulations, 68 FR
9824, 9834 (Feb. 28, 2003).

III. Regulatory Requirements

A. Regulatory Flexibility Act

The Department has reviewed this
proposed regulation in accordance with
the Regulatory Flexibility Act and has

determined that it will not have a
significant economic impact on a
substantial number of small entities. 5
U.S.C. 605(b). The proposed rule would
not regulate “‘small entities” as that term
is defined in 5 U.S.C. 601(6). Only
individuals, rather than entities, are
eligible to apply for asylum, and only
individuals are placed in immigration
proceedings.

B. Unfunded Mandates Reform Act of
1995

This proposed rule will not result in
the expenditure by State, local, and
Tribal governments, in the aggregate, or
by the private sector, of $100 million or
more in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

C. Congressional Review Act

This proposed rule would not be a
major rule as defined by section 804 of
the Congressional Review Act. 5 U.S.C.
804(2). This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.

D. Executive Order 12866 and Executive
Order 13563

The Office of Information and
Regulatory Affairs of the Office of
Management and Budget (“OMB”’) has
determined that this proposed rule is a
“significant regulatory action” under
section 3(f) of Executive Order 12866.
Accordingly, the regulation has been
submitted to OMB for review. The
Department certifies that this regulation
has been drafted in accordance with the
principles of Executive Order 12866,
section 1(b), and Executive Order 13563.

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health, and safety
effects; distributive impacts; and
equity). Executive Order 13563
emphasizes the importance of using the
best available methods to quantify costs
and benefits, reducing costs,
harmonizing rules, and promoting
flexibility.
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The Department believes that this
proposed rule would effectuate
congressional intent to resolve cases in
an expeditious manner and would
provide significant net benefits relating
to EOIR proceedings by allowing the
agency to resolve cases more quickly.
See Executive Order 12866, sec. (1)(b)(6)
(stating that ““[e]ach agency shall assess
both the costs and the benefits of the
intended regulation and, recognizing
that some costs and benefits are difficult
to quantify, propose or adopt a
regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs™).
As of August 14, 2020, EOIR has over
560,000 pending cases with an
application for asylum and withholding
of removal, and the median processing
time for a non-detained case with an
asylum application is 807 days. This
proposed rule would assist EOIR in
adjudicating new asylum cases more
efficiently in order to ensure that this
volume does not increase to an
insurmountable degree. No costs to the
Department or to respondents are
expected. Respondents are already
required to submit complete asylum
applications in order to have them
adjudicated, and immigration judges
already have authority to set deadlines.

The Department notes that this
proposed rule would not impose any
new fees. Consistent with the treatment
of other applications referred by USCIS
that are renewed in immigration
proceedings, an alien filing a USCIS
Form I-589 with USCIS who is then
referred to DOJ for immigration
proceedings would pay the application
fee only once. The Department’s fees for
applications published by DHS are
established in accordance with 8 CFR
1103.7(b)(4)(ii), which, in turn, cross-
references the DHS fee schedule. Given
the inextricable nature of the two
agencies’ asylum processes and the
benefit of not treating applicants for
substantially similar benefits differently
if they file with DOJ or with DHS, the
Department’s regulations have
contained this cross-reference for
several years, and this proposed rule
would not alter it. The Department is
also not authorized, per regulation, to
waive the application fee for an
application published by DHS if DHS
identifies that fee as non-waivable. 8
CFR 1103.7(c). The proposed rule would
also not alter that regulatory structure.

The Department believes that this
proposed rule would impose only
minimal direct costs on the public, to
include the costs associated with
attorneys and regulated entities
familiarizing themselves with this rule.
An immigration judge’s ability to set

filing deadlines is already established
by regulation, and filing deadlines for
both applications and supporting
documents are already a well-
established aspect of immigration court
proceedings guided by regulations and
the Immigration Court Practice Manual.
The proposed rule also does not require
an immigration judge to schedule a
merits hearing at any particular time
after the application is filed, as long as
the application is adjudicated within
180 days absent exceptional
circumstances, which is an existing and
longstanding statutory requirement.
Moreover, this rule does not require that
an alien wait until the immigration
judge sets a filing deadline before filing
an application, and an alien remains
free to file his or her asylum application
with the immigration court before the
first hearing. Asylum applications are
frequently filed prior to or at an initial
immigration court hearing already, and
existing regulations allow for
supplementing an initial application as
appropriate, subject to an immigration
judge’s discretion. Most aliens filing
asylum applications in pending
immigration proceedings—87 percent—
have representation,?s and the proposed
rule would not be expected to increase
any burdens on practitioners, who are
already subject to professional
responsibility rules regarding workload
management, 8 CFR 1003.102(q)(1), and
who are already accustomed to
preparing and filing documents related
to asylum claims according to deadlines
established by an immigration judge.
The Department acknowledges that
establishing a fixed deadline to file an
asylum application in some types of
immigration proceedings may alter the
manner in which attorneys organize
their caseloads, though it also
recognizes that attorneys have been
aware of the 180-day adjudication
deadline for asylum applications for
over two decades and may be familiar
with the similar existing deadline for
alien crewmember asylum applications
in 8 CFR 1208.5(b)(1)(ii). The
Department seeks comment on the
proposed rule’s potential indirect costs
and benefits to practitioners, if any,
beyond those already inherent in
immigration proceedings and existing
law.

No costs to the Department are
associated with the proposed regulatory
changes. The changes do not create an
incentive that would cause DHS to file
more cases and, thus, are not expected
to result in an increase in the number

15 EQIR, Current Representation Rates, available
at https://www.justice.gov/eoir/page/file/1062991/
download.

of cases to be adjudicated by EOIR.
Further, the changes provide guidance
for administrative decision-making but
do not require immigration judges to
make more decisions or to prolong
immigration proceedings.

E. Executive Order 13132 (Federalism)

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

F. Executive Order 12988 (Civil Justice
Reform)

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

G. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, Public Law 104-13, 44 U.S.C.
chapter 35, and its implementing
regulations, 5 CFR part 1320, all
agencies are required to submit to OMB,
for review and approval, any reporting
requirements inherent in a rule. This
proposed rule may require edits to the
USCIS Form 1-589, Application for
Asylum and for Withholding of
Removal, because the filing of an
asylum application may now require
submission of a fee receipt. If necessary,
a separate notice will be published in
the Federal Register requesting
comments on the information collection
impacts of this rule and the revised
USCIS Form I-589.

List of Subjects
8 CFR Part 1003

Administrative practice and
procedure, Aliens, Immigration, Legal
services, Organization and functions
(Government agencies).

8 CFR Part 1208

Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.

8 CFR Part 1240
Administrative practice and
procedure, Aliens.

Accordingly, for the reasons set forth
in the preamble, 8 CFR parts 1003, 1208,
and 1240 are proposed to be amended
as follows:
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PART 1003—EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW

m 1. The authority citation for part 1003
continues to read as follows:

Authority: 5 U.S.C. 301; 6 U.S.C. 521; 8
U.S.C. 1101, 1103, 1154, 1155, 1158, 1182,
1226, 1229, 1229a, 1229b, 1229c¢, 1231,
1254a, 1255, 1324d, 1330, 1361, 1362; 28
U.S.C. 509, 510, 1746; sec. 2 Reorg. Plan No.
2 of 1950; 3 CFR, 1949-1953 Comp., p. 1002;
section 203 of Pub. L. 105-100, 111 Stat.
2196—200; sections 1506 and 1510 of Pub. L.
106-386, 114 Stat. 1527-29, 1531-32; section
1505 of Pub. L. 106-554, 114 Stat. 2763A—
326 to —328.

m 2.In §1003.10, amend paragraph (b)
by adding three sentences at the end of
paragraph to read as follows:

§1003.10 Immigration judges.
* * * * *

(b) * * * In the absence of
exceptional circumstances, an
immigration judge shall complete
administrative adjudication of an
asylum application within 180 days
after the date an application is filed. For
purposes of this paragraph (b) and of
§§1003.29 and 1240.6 of this chapter,
the term exceptional circumstances
refers to exceptional circumstances
(such as battery or extreme cruelty to
the alien or any child or parent of the
alien, serious illness of the alien, or
serious illness or death of the spouse,
child, or parent of the alien, but not
including less compelling
circumstances) beyond the control of
the parties or the immigration court. A
finding of good cause does not
necessarily mean that an exceptional
circumstance has also been established.

* * * * *

m 3. Revise § 1003.29 to read as follows:

§1003.29 Continuances.

The immigration judge may grant a
motion for continuance for good cause
shown, provided that nothing in this
section shall authorize a continuance
that causes the adjudication of an
asylum application to exceed 180 days
in the absence of exceptional
circumstances, consistent with section
208(d)(5)(A)(iii) of the Act and
§1003.10(b).

m 4.In § 1003.31, revise paragraph (c) to
read as follows:

§1003.31 Filing documents and
applications.
* * * * *

(c) Subject to § 1208.4(d) of this
chapter, the immigration judge may set
and extend time limits for the filing of
applications and related documents and
responses thereto, if any, provided that
nothing in this section shall authorize
setting or extending time limits for the

filing of documents after an asylum
application has been filed that would
cause the adjudication of an asylum
application to exceed 180 days in the
absence of exceptional circumstances,
consistent with section 208(d)(5)(A)(iii)
of the Act and §1003.10(b). If an
application or document is not filed
within the time set by the immigration
judge, the opportunity to file that
application or document shall be

deemed waived.
* * * * *

PART 1208—PROCEDURES FOR
ASYLUM AND WITHHOLDING OF
REMOVAL

m 5. The authority citation for part 1208
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1158,
1226, 1252, 1282; Title VII of Public Law
110-229; Pub. L. 115-218.

m 6. In § 1208.3, revise paragraph (c)(3)
to read as follows:

§1208.3 Form of application.

* * * * *

(C] * % %

(3) An asylum application must be
properly filed in accordance with the
form instructions and with §§1003.24,
1003.31(b), and 1103.7(a)(3) of this
chapter, including payment of a fee, if
any, as explained in the instructions to
the application. For purposes of filing
with an immigration court, an asylum
application is incomplete if it does not
include a response to each of the
required questions contained in the
form, is unsigned, is unaccompanied by
the required materials specified in
paragraph (a) of this section, is not
completed and submitted in accordance
with the form instructions, or is
unaccompanied by any required fee
receipt. The filing of an incomplete
application shall not commence the
period after which the applicant may
file an application for employment
authorization. An application that is
incomplete shall be rejected by the
immigration court. If an applicant
wishes to have his or her application for
asylum considered, he or she shall
correct the deficiencies in the
incomplete application and re-file it
within 30 days of rejection. Failure to
correct the deficiencies in an
incomplete application or failure to
timely re-file the application with the
deficiencies corrected, absent
exceptional circumstances as defined in
§1003.10(b), shall result in a finding
that the alien has abandoned that
application and waived the opportunity
to file such an application.

* * * * *

m 7.In § 1208.4, add paragraph (d) to
read as follows:

§1208.4 Filing the application.

* * * * *

(d) Filing deadline. For any alien in
asylum proceedings pursuant to
§1208.2(c)(1) and paragraph (b)(3)(iii) of
this section, the immigration judge shall
comply with the requirements of
§1240.11(c)(1)(i) through (iii) and shall
set a deadline of fifteen days from the
date of the alien’s first hearing before an
immigration judge by which the alien
must file an asylum application, which
includes an application for withholding
of removal and protection under the
Convention Against Torture. The
immigration judge may extend the
deadline for good cause. If the alien
does not file an asylum application by
the deadline set by the immigration
judge, the immigration judge shall deem
the opportunity to file such an
application waived, and the case shall
be returned to the Department of
Homeland Security for execution of an
order of removal.

§1208.7 [Removed and Reserved]
m 8. Remove and reserve § 1208.7.

§1208.9 [Removed and Reserved]

m 9. Remove and reserve § 1208.9.

m 10.In § 1208.12, revise paragraph (a)
to read as follows:

§1208.12 Reliance on information
compiled by other sources.

(a) In deciding an asylum application,
which includes an application for
withholding of removal and protection
under the Convention Against Torture,
or in deciding whether the alien has a
credible fear of persecution or torture
pursuant to § 1208.30, or a reasonable
fear of persecution or torture pursuant
to §1208.31, an immigration judge may
rely on material provided by the
Department of State, other Department
of Justice offices, the Department of
Homeland Security, or other U.S.
government agencies, and may rely on
foreign government and non-
governmental sources if those sources
are determined by the judge to be
credible and probative. On his or her
own authority, an immigration judge
may submit relevant evidence into the
record, if it is credible and probative,
and may consider it in deciding an
asylum application, which includes an
application for withholding of removal
and protection under the Convention
Against Torture, provided that a copy of
the evidence has been provided to both
parties and both parties have had an
opportunity to comment on or object to
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the evidence prior to the issuance of the
immigration judge’s decision.
* * * * *

PART 1240—PROCEEDINGS TO
DETERMINE REMOVABILITY OF
ALIENS IN THE UNITED STATES

m 11. The authority citation for part
1240 continues to read as follows:

Authority: 8 U.S.C. 1103, 1158, 1182,
1186a, 1186b, 1225, 1226, 1227, 1228, 1229a,
1229b, 1229c, 1252 note, 1361, 1362; secs.
202 and 203, Pub. L. 105—-100 (111 Stat. 2160,
2193); sec, 902, Pub. L. 105-277 (112 Stat.
2681).

W 12. Revise § 1240.6 to read as follows:

§1240.6 Postponement and adjournment
of hearing.

After the commencement of the
hearing, the immigration judge may
grant a reasonable adjournment either at
his or her own instance or, for good
cause shown, upon application by the
respondent or the Department of
Homeland Security, provided that
nothing in this section shall authorize
an adjournment that causes the
adjudication of an asylum application to
exceed 180 days in the absence of
exceptional circumstances, consistent
with section 208(d)(5)(A)(iii) of the Act
and §1003.10(b) of this chapter.

Dated: September 16, 2020.
William P. Barr,
Attorney General.
[FR Doc. 2020-21027 Filed 9-21-20; 4:15 pm]
BILLING CODE 4410-30-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2020-0810; Airspace
Docket No. 19-ANM-101]

RIN 2120-AA66

Proposed Amendment of Class D and
E airspace; Helena, MT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify Class D airspace at Helena
Regional Airport. This action also
proposes to modify Class E airspace,
designated as a surface area.
Additionally, this action proposes to
establish Class E airspace, designated as
an extension to a Class D or Class E
surface area. Further, this action
proposes to modify Class E airspace,

extending upward from 700 feet above
the surface. Also, this action proposes to
modify the Class E airspace extending
upward from 1,200 feet above the
surface. This action also proposes to
remove the Helena VORTAC from the
airspace legal descriptions. Lastly, this
action proposes administrative
corrections to the airspaces’ legal
descriptions. This action would ensure
the safety and management of
instrument flight rules (IFR) operations
at the airport.

DATES: Comments must be received on
or before November 9, 2020.
ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590; telephone: 1-
800-647-5527, or (202) 366—9826. You
must identify FAA Docket No. FAA—
2020-0810; Airspace Docket No. 19—
ANM-101, at the beginning of your
comments. You may also submit
comments through the internet at
https://www.regulations.gov.

FAA Order 7400.11E, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at https://www.faa.gov/air_
traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Matthew Van Der Wal, Federal Aviation
Administration, Western Service Center,
Operations Support Group, 2200 S.
216th Street, Des Moines, WA 98198;
telephone (206) 231-3695.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use

of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority, as it would
modify the Class D and Class E airspace
at Helena Regional Airport, Helena, MT,
to support IFR operations at the airport.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Persons wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘“‘Comments to
Docket No. FAA-2020-0810; Airspace
Docket No. 19-ANM-101". The
postcard will be date/time stamped and
returned to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be

filed in the docket.
Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at https://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,


https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.faa.gov/air_traffic/publications/
https://www.faa.gov/air_traffic/publications/
https://www.regulations.gov
https://www.regulations.gov
mailto:fedreg.legal@nara.gov
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Operations Support Group, 2200 S.
216th Street, Des Moines, WA 98198.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11E, Airspace
Designations and Reporting Points,
dated July 21, 2020, and effective
September 15, 2020. FAA Order
7400.11E is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11E lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
Part 71 by modifying the Class D
airspace at Helena Regional Airport,
Helena, MT. The proposal would
modify the Class D airspace extensions
east and west of the airport to properly
contain IFR departures to 700 feet above
the surface. The airspace area would be
described as follows: That airspace
extending upward from the surface to
and including 6,400 feet within a 4.4-
mile radius of the airport, and within 2
miles each side of the 091° bearing from
the airport, extending from the 4.4-mile
radius to 5.2 miles east of the airport,
and within 2 miles each side of 292°
bearing from the airport, extending from
the 4.4-mile radius to 5.8 miles west of
Helena Regional Airport. This Class D
airspace area is effective during the
specific dates and times established in
advance by a Notice to Airmen. The
effective date and time will thereafter be
continuously published in the Chart
Supplement.

This action also proposes to modify
Class E airspace, designated as a surface
area, to be coincident with the new
Class D dimensions. The airspace area
would be described as follows: That
airspace extending upward from the
surface within a 4.4-mile radius of the
airport, and within 2 miles each side of
the 091° bearing from the airport,
extending from the 4.4-mile radius to
5.2 miles east of the airport, and within
2 miles each side of 292° bearing from
the airport, extending from the 4.4-mile
radius to 5.8 miles west of Helena
Regional Airport. This Class E airspace
area is effective during the specific dates
and times established in advance by a
Notice to Airmen. The effective date and
time will thereafter be continuously
published in the Chart Supplement.

Additionally, this action proposes to
establish Class E airspace, designated as
an extension to a Class D or Class E
surface area. The proposed area is

designed to contain IFR aircraft
descending below 1,000 feet above the
surface. This airspace area would be
described as follows: That airspace
extending upward from the surface
within an area bounded by a line
beginning at lat. 46°34"18.57” N, long.
111°51°30.319” W, to lat. 46°38’5.89” N,
long. 111°51'24.53” W, to lat.
46°37'12.53” N, long. 111°45'24.67” W,
to lat. 46°32°22.72” N, long.
111°46°31.44” W, to lat. 46°33"24.13” N,
long. 111°54'20.01” W, then counter-
clockwise along the 4.4-mile radius of
the airport to lat. 46°34’20.01” N, long.
111°53'22.03” W, then to the point of
beginning, and within an area bounded
by a line beginning at lat. 46°38°39.95”
N, long. 112°06°47.50” W, to lat.
46°36'47.49” N, long. 112°07’53.41” W,
to lat. 46°37°22.52” N, long.
112°11'37.80” W, to lat. 46°39'19.40” N,
long. 112°10°58.64” W, then to the point
of beginning west of Helena Regional
Airport.

Further, this action proposes to
modify Class E airspace extending
upward from 700 feet above the surface.
The action proposes to properly size the
airspace to contain IFR departures to
1,200 feet above the surface and IFR
arrivals descending below 1,500 feet
above the surface. This airspace area
would be described as follows: That
airspace extending upward from 700
feet above the surface within an 8.3-mile
radius of the airport, and within 1 mile
each side of the 103° bearing from the
airport, extending from the 8.3-mile
radius to 10.7 miles east of the airport,
and within 1.8 miles each side of the
281° bearing from the airport, extending
from the 8.3-mile radius to 18.1 miles
west of Helena Regional Airport.

This action also proposes to modify
Class E airspace extending upward from
1,200 feet above the surface to properly
contain IFR aircraft transitioning to/
from the terminal and en route
environments. This airspace area would
be described as follows: That airspace
extending upward from 1,200 feet above
the surface within a 36-mile radius of
Helena Regional Airport.

The action proposes to update the
airport’s geographic coordinates to
match the FAA database. The
coordinates should read lat. 46°36'24”
N, long. 111°59’0.0” W. This action also
proposes to remove the Helena
VORTAC and all references to the
VORTACG from the Class D, E2, and E5
legal descriptions. The navigational aid
is not needed to define the airspace.
Removal of the navigational aid allows
the airspace to be defined from a single
reference point which simplifies how
the airspace is described. Additionally,
the term ““Airport/Facility Directory” in

the last sentence of the Class D and
Class E2 airspace legal descriptions is
outdated and should be changed to
“Chart Supplement”.

Class D, E2, E4, and E5 airspace
designations are published in
paragraphs 5000, 6002, 6004, and 6005,
respectively, of FAA Order 7400.11E,
dated July 21, 2020, and effective
September 15, 2020, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial, and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
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Authority: 49 U.S.C. 106(f), 106(g), 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 21, 2020, and
effective September 15, 2020, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

ANMMT D Helena, MT [Amended]

Helena Regional Airport, MT

(Lat. 46°36’24” N, long. 111°59°0.0” W)

That airspace extending upward from the
surface to and including 6,400 feet within a
4.4-mile radius of the airport, and within 2
miles each side of the 091° bearing from the
airport, extending from the 4.4-mile radius to
5.2 miles east of the airport, and within 2
miles each side of 292° bearing from the
airport, extending from the 4.4-mile radius to
5.8 miles west of Helena Regional Airport.
This Class D airspace area is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Chart Supplement.

* * * * *

ANM MT E2 Helena, MT [Amended]

Helena Regional Airport, MT

(Lat. 46°36'24” N, long. 111°59°0.0” W)

That airspace extending upward from the
surface within a 4.4-mile radius of the
airport, and within 2 miles each side of the
091° bearing from the airport, extending from
the 4.4-mile radius to 5.2 miles east of the
airport, and within 2 miles each side of 292°
bearing from the airport, extending from the
4.4-mile radius to 5.8 miles west of Helena
Regional Airport. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Chart Supplement.

Paragraph 6004. Class E Airspace Areas
Designated as an Extension to a Class D or
Class E Surface Area

* * * * *

ANM MT E4 Helena, MT [New]

Helena Regional Airport, MT

(Lat. 46°36'24” N, long. 111°59’0.0” W)

That airspace extending upward from the
surface within an area bounded by a line
beginning at lat. 46°34’18.57” N, long.
111°5130.319” W, to lat. 46°38’5.89” N, long.
111°51°24.53” W, to lat. 46°37°12.53” N, long.
111°45'24.67” W, to lat. 46°32°22.72” N, long.
111°46°31.44” W, to lat. 46°33'24.13” N, long.
111°54’20.01” W, then counter-clockwise
along the 4.4-mile radius of the airport to lat.
46°34'20.01” N, long. 111°53’22.03” W, then
to the point of beginning, and within an area
bounded by a line beginning at lat.
46°38’39.95” N, long. 112°06'47.50” W, to lat.
46°36'47.49” N, long. 112°07°53.41” W, to lat.
46°37'22.52” N, long. 112°11’37.80” W, to lat.

46°39'19.40” N, long. 112°10°58.64” W, then
to the point of beginning west of Helena
Regional Airport.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth

* * * * *

ANM MT E5 Helena, MT [Amended]

Helena Regional Airport, MT

(Lat. 46°36'24” N, long. 111°59°0.0” W)

That airspace extending upward from 700
feet above the surface within an 8.3-mile
radius of the airport, and within 1 mile each
side of the 103° bearing from the airport,
extending from the 8.3-mile radius to 10.7
miles east of the airport, and within 1.8 miles
each side of the 281° bearing from the airport,
extending from the 8.3-mile radius to 18.1
miles west of the airport; and that airspace
extending upward from 1,200 feet above the
surface within a 36-mile radius of Helena
Regional Airport.

Issued in Seattle, Washington, on
September 16, 2020.
B.G. Chew,

Acting Group Manager, Operations Support
Group, Western Service Center.

[FR Doc. 2020-20892 Filed 9-22-20; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 23
RIN 3038-AF05

Margin Requirements for Uncleared
Swaps for Swap Dealers and Major
Swap Participants

AGENCY: Commodity Futures Trading
Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Commodity Futures
Trading Commission (‘““Commission” or
“CFTC”) is proposing to amend the
margin requirements for uncleared
swaps for swap dealers (“SDs”) and
major swap participants (“MSPs”) for
which there is no prudential regulator
(“CFTC Margin Rule”). In particular, the
Commission is proposing to revise the
calculation method for determining
whether certain entities come within the
scope of the initial margin (“IM”’)
requirements under the CFTC Margin
Rule beginning on September 1, 2021,
and the timing for compliance with the
IM requirements after the end of the
phased compliance schedule. The
proposed amendment would align
certain aspects of the CFTC Margin Rule
with the Basel Committee on Banking
Supervision and Board of the
International Organization of Securities
Commissions’ (“BSBS/IOSCO”)
Framework for margin requirements for

non-centrally cleared derivatives
(“BCBS/IOSCO Framework”). The
Commission is also proposing to allow
SDs and MSPs subject to the CFTC
Margin Rule to use the risk-based model
calculation of IM of a counterparty that
is a CFTC-registered SD or MSP to
determine the amount of IM to be
collected from the counterparty and to
determine whether the IM threshold
amount for the exchange of IM has been
exceeded such that documentation
concerning the collection, posting, and
custody of IM would be required.

DATES: With respect to the proposed
amendments, comments must be
received on or before October 23, 2020.

ADDRESSES: You may submit comments,
identified by RIN 3038—AF05, by any of
the following methods:

e CFTC Comments Portal: https://
comments.cftc.gov. Select the “Submit
Comments” link for this rulemaking and
follow the instructions on the Public
Comment Form.

e Mail: Send to Christopher
Kirkpatrick, Secretary of the
Commission, Commodity Futures
Trading Commission, Three Lafayette
Center, 1155 21st Street NW,
Washington, DC 20581.

e Hand Delivery/Courier: Follow the
same instructions as for Mail, above.

Please submit your comments using
only one of these methods. Submissions
through the CFTC Comments Portal are
encouraged.

All comments must be submitted in
English, or if not, accompanied by an
English translation. Comments will be
posted as received to https://
comments.cftc.gov. You should submit
only information that you wish to make
available publicly. If you wish the
Commission to consider information
that you believe is exempt from
disclosure under the Freedom of
Information Act (“FOIA”), a petition for
confidential treatment of the exempt
information may be submitted according
to the procedures established in § 145.9
of the Commission’s regulations.?

The Commission reserves the right,
but shall have no obligation, to review,
pre-screen, filter, redact, refuse or
remove any or all of your submission
from https://comments.cftc.gov that it
may deem to be inappropriate for
publication, such as obscene language.
All submissions that have been redacted
or removed that contain comments on
the merits of the rulemaking will be
retained in the public comment file and
will be considered as required under the
Administrative Procedure Act and other

117 CFR 145.9. Commission regulations referred
to herein are found at 17 CFR Chapter L.
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applicable laws, and may be accessible
under the FOIA.

FOR FURTHER INFORMATION CONTACT:
Joshua B. Sterling, Director, 202—418—
6056, jsterling@cftc.gov; Thomas J.
Smith, Deputy Director, 202—418-5495,
tsmith@cftc.gov; Warren Gorlick,
Associate Director, 202—-418-5195,
wgorlick@cftc.gov; or Carmen Moncada-
Terry, Special Counsel, 202-418-5795,
cmoncada-terry@cftc.gov, Division of
Swap Dealer and Intermediary
Oversight, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street NW, Washington, DC
20581.

SUPPLEMENTARY INFORMATION:

I. Background

Section 4s(e) of the Commodity
Exchange Act (“CEA” or “Act”) 2
requires the Commission to adopt rules
establishing minimum initial and
variation margin requirements for all
swaps 3 that are (i) entered into by an SD
or MSP for which there is no prudential
regulator 4 (collectively, “covered swap
entities” or “CSEs’’) 5 and (ii) not
cleared by a registered derivatives
clearing organization (‘‘uncleared
swaps’’).6 To offset the greater risk to the
SD 7 or MSP 8 and the financial system

27 U.S.C. 6s(e) (capital and margin requirements).

3CEA section 1a(47), 7 U.S.C. 1a(47) (swap
definition); Commission regulation 1.3, 17 CFR 1.3
(further definition of a swap). A swap includes,
among other things, an interest rate swap,
commodity swap, credit default swap, and currency
swap.

4 CEA section 1a(39), 7 U.S.C. 1a(39) (defining the
term “prudential regulator” to include the Board of
Governors of the Federal Reserve System; the Office
of the Comptroller of the Currency; the Federal
Deposit Insurance Corporation; the Farm Credit
Administration; and the Federal Housing Finance
Agency). The definition of prudential regulator
further specifies the entities for which these
agencies act as prudential regulators. The
prudential regulators published final margin
requirements in November 2015. See generally
Margin and Capital Requirements for Covered Swap
Entities, 80 FR 74840 (Nov. 30, 2015) (‘“Prudential
Margin Rule”). The Prudential Margin Rule is
substantially similar to the CFTC Margin Rule,
including with respect to the CFTC’s phasing-in of
margin requirements, as discussed below.

5 CEA section 4s(e)(1)(B), 7 U.S.C. 6s(e)(1)(B). SDs
and MSPs for which there is a prudential regulator
must meet the margin requirements for uncleared
swaps established by the applicable prudential
regulator. CEA section 4s(e)(1)(A), 7 U.S.C.
6s(e)(1)(A).

6 CEA section 4s(e)(2)(B)(ii), 7 U.S.C.
6s(e)(2)(B)(ii). In Commission regulation 23.151, the
Commission further defined this statutory language
to mean all swaps that are not cleared by a
registered derivatives clearing organization or a
derivatives clearing organization that the
Commission has exempted from registration as
provided under the CEA. 17 CFR 23.151.

7 CEA section 1a(49), 7 U.S.C. 1a(49) (swap dealer
definition); Commission regulation 1.3 (further
definition of swap dealer).

8 CEA section 1a(32), 7 U.S.C. 1a(32) (major swap
participant definition); Commission regulation 1.3
(further definition of major swap participant).

arising from the use of uncleared swaps,
these requirements must (i) help ensure
the safety and soundness of the SD or
MSP and (ii) be appropriate for the risk
associated with the uncleared swaps
held by the SD or MSP.?

Following the mandate under Section
4s(e), the Commission in 2016
promulgated Commission regulations
23.150 through 23.161, namely the
CFTC Margin Rule, which requires CSEs
to collect and post initial margin
(“IM”) 10 and variation margin
(“VM*) 11 for uncleared swaps.12 In
implementing the CFTC Margin Rule,
the Commission has identified certain
issues that it understands would likely
impede a smooth transition to
compliance for entities required to
comply with the IM requirements
beginning on September 1, 2021.

A. Calculation Method for Determining
Whether Certain Entities Are Subject to
the IM Requirements and the Timing for
Compliance With the IM Requirements
After the End of the Phased Compliance
Schedule

Commission regulation 23.161 sets
forth a schedule for compliance with the
CFTC Margin Rule, spanning from
September 1, 2016, to September 1,
2021.13 Under the schedule, entities are

9 CEA section 4s(e)(3)(A), 7 U.S.C. 6s(e)(3)(A).
10]njtial margin is the collateral (calculated as
provided by Commission regulation 23.154) that is
collected or posted in connection with one or more

uncleared swaps pursuant to regulation 23.152.
Initial margin is intended to secure potential future
exposure following default of a counterparty (i.e.,
adverse changes in the value of an uncleared swap
that may arise during the period of time when it is
being closed out). See CFTC Margin Rule, 81 FR at
683.

11 Variation margin, as defined in Commission
regulation 23.151, is the collateral provided by a
party to its counterparty to meet the performance
of its obligations under one or more uncleared
swaps between the parties as a result of a change
in the value of such obligations since the trade was
executed or the last time such collateral was
provided. 17 CFR 23.151.

12 See generally Margin Requirements for
Uncleared Swaps for Swap Dealers and Major Swap
Participants, 81 FR 636 (Jan. 6, 2016). The CFTC
Margin Rule, which became effective April 1, 2016,
is codified in part 23 of the Commission’s
regulations. 17 CFR 23.150-23.159, 23.161. In May
2016, the Commission amended the CFTC Margin
Rule to add Commission regulation 23.160, 17 CFR
23.160, providing rules on its cross-border
application. See generally Margin Requirements for
Uncleared Swaps for Swap Dealers and Major Swap
Participants—Cross-Border Application of the
Margin Requirements, 81 FR 34818 (May 31, 2016).

1317 CFR 23.161(a). On July 10, 2020, the
Commission published a notice of proposed
rulemaking proposing to amend Commission
regulation 23.161(a)(7) by deferring the compliance
date for entities with an average aggregate notional
amount between $8 billion and $50 billion, from
September 1, 2021, to September 1, 2022. See
Margin Requirements for Uncleared Swaps for
Swap Dealers and Major Swap Participants, 85 FR
41463 (July 10, 2020) (“July 2020 Proposal’’). The
notice of proposed rulemaking herein describes

required to comply with the IM
requirements in staggered phases,14
starting with entities with the largest
average aggregate notional amounts
(“AANA”), calculated on a daily basis,
of uncleared swaps and certain other
financial products, and then
successively with lesser AANA.

The last phase of compliance, which
begins on September 1, 2021,
encompasses two sets of entities: (i)
CSEs and covered counterparties with
an AANA between $750 billion and $50
billion (“Phase 5 entities’’); 15 and (ii) all
other remaining CSEs and covered
counterparties,’® including financial
end users (“FEUs”) with material swaps
exposure (“MSE”) of more than $8
billion in AANA,*7 (“Phase 6
entities’’).18 These entities had been
scheduled to begin compliance in
separate phase-in dates, with Phase 5
entities to begin compliance on
September 1, 2020, and Phase 6 entities
on September 1, 2021. On May 28, 2020,
the Commission adopted an interim
final rule delaying the compliance date
for Phase 5 entities until September 1,
2021, to address the operational
challenges faced by these entities as a
result of the COVID-19 pandemic.

current Commission requirements under the CFTC
Margin Rule. If the July 2020 Proposal becomes
final prior to this notice of proposed rulemaking, all
references to September 1, 2021, referring to the
beginning of the last phase of compliance under the
phased compliance schedule, should be deemed
automatically superseded and replaced with
September 1, 2022.

14 The schedule also addresses the variation
margin requirements under the CFTC Margin Rule,
providing a compliance period of September 1,
2016, through March 1, 2017. See 17 CFR 23.161(a).
The compliance period (including a six-month
extension to September 1, 2017 through no-action
relief) has long expired and all eligible entities are
required to comply with the VM requirements.

1517 CFR 23.161(a)(6).

16 The term “covered counterparty’ is defined in
Commission regulation 23.151 as a financial end
user with MSE or a swap entity, including an SD
or MSP, that enters into swaps with a CSE. See 17
CFR 23.151.

17 Commission regulation 23.151 provides that
MSE for an entity means that the entity and its
margin affiliates have an average daily aggregate
notional amount of uncleared swaps, uncleared
security-based swaps, foreign exchange forwards,
and foreign exchange swaps with all counterparties
for June, July, or August of the previous calendar
year that exceeds $8 billion, where such amount is
calculated only for business days. A company is a
“margin affiliate”” of another company if: (i) Either
company consolidates the other on a financial
statement prepared in accordance with U.S.
Generally Accepted Accounting Principles, the
International Financial Reporting Standards, or
other similar standards; (ii) both companies are
consolidated with a third company on a financial
statement prepared in accordance with such
principles or standards; or (iii) for a company that
is not subject to such principles or standards, if
consolidation as described in paragraph (i) or (ii) of
this definition would have occurred if such
principles or standards had applied. 17 CFR 23.151.

1817 CFR 23.161(a)(7).
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Because it was unclear what the impact
of the pandemic would be on Phase 6
entities, the Commission did not deem
appropriate to postpone these entities’
September 1, 2021 compliance date
through the interim final rule process.
As aresult, Phase 5 and Phase 6 entities
are now required to begin compliance
on September 1, 2021.

Under the Commission’s margin
requirements, the method for
determining when Phase 6 entities are
required to comply with the CFTC’s IM
requirements beginning with the last
phase of compliance differs from the
method set out in the BCBS/IOSCO
Framework.19 More specifically, the
BCBS/IOSCO Framework requires—
beginning on September 1, 2022, which
starts the last phase of implementation
for the margin requirements under the
framework—entities with €8 billion 20
in AANA during the period of March,
April, and May of the current year,
based on an average of month-end dates,
to exchange IM beginning September 1
of each year.

In contrast, in the last phase of
compliance under the phased
compliance schedule, under the
Commission’s margin requirements,
Phase 6 entities (i.e., CSEs and FEUs
with more than $8 billion in AANA, or
MSE) are required to begin exchanging
IM on September 1, 2021. The MSE for
an FEU must be determined on
September 1, 2021, based on daily
AANA (accounting only for business
days) 2? during the period of June, July,
and August of the prior year. After the
last phase of compliance, the
determination of MSE for an FEU,
which triggers the applicability of the
IM requirements, must be conducted on
January 1 of each calendar year based on
daily AANA during the June, July, and
August period of the prior year, with
application of the IM requirements, if
the FEU has MSE, required to begin on
January 1 of each year.

The BCBS/IOSCO Framework was
originally promulgated in September

19 See generally BCBS/IOSCO, Margin
requirements for non-centrally cleared derivatives
(July 2019), https://www.bis.org/bcbs/publ/d475.pdf
(“2019 BCBS/IOSCO Framework™).

20 The U.S. adopted the BCBS/IOSCO threshold,
but replaced the 8 billion euro figure with a dollar
amount of $8 billion. As a result, there is a small
disparity in the threshold amounts given the
continuing fluctuation of the dollar-euro exchange
rate. This rule proposal does not address this issue.

21 The determination of MSE requires accounting
for the average daily aggregate notional amount of
uncleared swaps, uncleared security-based swaps,
foreign exchange forwards, and foreign exchange
swaps for June, July and August of the previous
calendar year that exceeds $8 billion, where such
amount is calculated only for business days. See
definition of MSE supra note 17. For simplicity
purposes, this formulation will be referred to
hereinafter as “daily AANA.”

2013,22 and then revised in 2015.23 The
2015 version of the BCBS/IOSCO
Framework changed the calculation
period of June, July, and August, with
an annual implementation date of
December 1, to March, April, and May
of each calendar year, with an annual
implementation date of September 1.
The CFTC Margin Rule incorporated the
earlier 2013 version of the BCBS/IOSCO
Framework by adopting the June, July,
and August calculation period for the
annual calculation of MSE. As a result,
the Commission’s existing regulations
do not reflect the calculation period of
March, April, and May set forth in the
revised BCBS/IOSCO Framework
published in March 2015.

The Commission also departed from
BCBS/IOSCO’s month-end date
calculation of AANA for determining
whether an entity is subject to the IM
requirements. In the preamble to the
CFTC Margin Rule, the Commission
stated that it decided to adopt a daily
AANA calculation method for
determining whether an FEU has MSE,
the finding of which requires a CSE to
exchange IM with the FEU, ““to gather a
more comprehensive assessment of the
[FEU]’s participation in the swaps
market, and to address the possibility
that a market participant might ‘window
dress’ its exposure on an as-of date such
as year-end, in order to avoid the
Commission’s margin requirements.” 24

As aresult, the Commission’s current
method for the annual calculation of
MSE, which was adopted in
coordination with the U.S. prudential
regulators and is similar to the U.S.
prudential regulators’ method of
calculation, is not consistent with the
most recent version of the BCBS/IOSCO
Framework. Nor is it consistent with
requirements in other major market
jurisdictions, most of which adopted the
2015 BCBS/IOSCO Framework’s month-
end date calculation of AANA using the
period of March, April, and May for the
purposes of determining whether an
entity is subject to the IM requirements
beginning in the last phase of
implementation.25

22 See generally BCBS/IOSCO, Margin
requirements for non-centrally cleared derivatives
(Sept. 2013), https://www.bis.org/publ/
bcbs261.htm.

23 See generally BCBS/IOSCO, Margin
requirements for non-centrally cleared derivatives
(March 2015), available at https://www.bis.org/bcbs/
publ/d317.htm.

2481 FR at 645.

25 See, e.g., Commission Delegated Regulation
(EU) 2016/2251 Supplementing Regulation (EU) No.
648/2012 of the European Parliament and of the
Council of July 4, 2012 on OTC Derivatives, Central
Counterparties and Trade Repositories with Regard
to Regulatory Technical Standards for Risk-
Mitigation Techniques for OTC Derivative Contracts

Market participants have stated that
these differences in the methods for
determining when an entity comes
within the scope of the IM requirements
and the timing for compliance after the
last phase of compliance may impose an
undue burden on their efforts to comply
with the CFTC’s margin requirements.26
Entities have to account for different
compliance schedules and set up and
maintain separate processes for
determining when they meet the
thresholds for IM compliance.2”

B. No-Action Letter Concerning the
Calculation of IM

The Commission’s Division of Swap
Dealer and Intermediary Oversight
(“DSIO”) issued CFTC No-Action Letter
19-29 in July 2019 in response to a
request for relief submitted by Cargill
Incorporated (““‘Cargill”’), a CFTC-
registered SD and CSE.28 DSIO stated
that it would not recommend
enforcement action if Cargill used the
risk-based model calculation of IM of a
counterparty that is a CFTC-registered
SD as the amount of IM that Cargill is
required to collect from the SD and to
determine whether the IM threshold
amount of $50 million (“IM threshold
amount”’) 29 has been exceeded, which
would trigger the requirement for

Not Cleared by a Central Counterparty (Oct. 4,
2016), Article 28(1), https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/
Puri=CELEX:32016R2251&from=EN. Financial
Services Agency of Japan (JFSA) Cabinet Office
Ordinance on Financial Instruments Business
(Cabinet Office Ordinance No. 52 of August 6,
2007), as amended (March 31, 2016), Article
123(11)(iv)(c); Office of the Superintendent of
Financial Institutions Canada (OSFI) Guideline No.
E-22, Margin Requirements for Non-Centrally
Cleared Derivatives (April 2020), Section 5, 71,
https://www.osfi-bsif.gc.ca/Eng/Docs/e22.pdf.

26 See Recommendations to Improve Scoping and
Implementation of Initial Margin Requirements for
Non-Cleared Swaps, Report to the CFTC’s Global
Markets Advisory Committee by the Subcommittee
on Margin Requirements for Non-Cleared Swaps,
April 2020 at, 48-54, https://www.cftc.gov/media/
3886/GMAC_051920MarginSubcommitteeReport/
download (“Margin Subcommittee Report”” or
“Report”).

27 See id.

28 CFTC Letter No. 19-29, Request for No-Action
Relief Concerning Calculation of Initial Margin
(Dec.19, 2019) (“Letter 19-29"), http://
www.cftc.gov/idc/groups/public/@Irlettergeneral/
documents/letter/19-29.pdf.

29 Under Commission regulation 23.154(a)(3), SDs
and MSPs subject to the Commission’s regulations
are not required to post or collect IM until the
initial margin threshold amount has been exceeded.
See 17 CFR 23.154(a)(3). The term ““initial margin
threshold amount” is defined in Commission
regulation 23.151 to mean an aggregate credit
exposure of $50 million resulting from all uncleared
swaps between an SD and its margin affiliates (or
an MSP and its margin affiliates) on the one hand,
and the SD’s (or MSP’s) counterparty and its margin
affiliates on the other. See 17 CFR 23.151.
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documentation concerning the posting,
collection, and custody of IM collateral.

C. Market Participant Feedback

The CFTC’s Global Markets Advisory
Committee (“GMAC”) established a
subcommittee in January 2020 to
consider issues raised by the
implementation of margin requirements
for non-cleared swaps, to identify
challenges associated with forthcoming
implementation phases, and to make
recommendations through a report for
the GMAC to consider in advising the
Commission. The subcommittee
submitted the Margin Subcommittee
Report to the GMAC with its
recommendations.39 The GMAC
adopted the Report and recommended
to the Commission that it consider
adopting the Report’s recommendations.

Among other things, the Margin
Subcommittee Report recommended
alignment of the CFTC Margin Rule
with the BCBS/IOSCO Framework with
respect to the method for calculating
AANA for determining whether an
entity comes within the scope of the IM
requirements and the timing of
compliance after the end of the phased
compliance schedule.?! The Report also
recommended the codification of Letter
19-29.32

The Commission believes that
alignment with BCBS/IOSCO, the global
standard setter for margin requirements
for non-cleared derivatives, would
promote harmonization in the
application of the IM requirements.
Moreover, the Commission does not
believe that the disjunction between the
CFTC and BCBS/IOSCO regarding the
AANA calculation method and the
timing of compliance furthers any
regulatory purpose. In fact, the
Commission notes the foreseeable
possibility of calculation errors resulting
from differences in the calculation
methods.33

The Commission also believes that
adopting regulations along the lines of
narrowly-tailored no-action letters, such

30 See supra note 26.

31 See Margin Subcommittee Report at 48—54.

32 See Margin Subcommittee Report at 34—36.

33 The possibility of calculation errors may be
mitigated by substituted compliance, as described
in Commission regulation 23.160, if the parties are
non-U.S. entities and substituted compliance is
available, as the parties would be able to avail
themselves of the rules in the foreign jurisdiction
and would therefore not face the concern about
different calculation methods. However, while the
proposed changes to the method of calculation of
AANA would align the CFTC’s method of
calculation with BCBS/IOSCO’s approach, the
Commission acknowledges that the changes would
result in a divergence from the U.S. prudential
regulators’ approach, which may increase the
potential for calculation errors for entities located
in the United States.

as Letter 19-29, could promote certainty
and clarity, facilitating efforts by market
participants to take the application of
the Commission’s regulations into
account in their planning, without
undermining the effectiveness of the
CFTC Margin Rule. Moreover, the
proposed amendment would promote
efficient risk hedging by smaller CSEs
that offer swaps services to smaller
entities that are neither SDs nor MSPs,
with some of those risk-taking
transactions requiring the exchange of
regulatory margin and some, at the
option of the parties, requiring the
exchange of contractually-agreed
margin. The CSEs might then enter into
offsetting swaps with SDs and MSPs to
hedge the risk associated with the risk-
taking transactions. Due to their size
and limited swap business and
resources, the CSEs may find it
uneconomical to develop and maintain
a margin model, and would therefore
benefit from the option to rely on their
SD or MSP counterparties’ IM model
calculations.

II. Proposed Amendments

The Commission is proposing to
revise the method for calculating AANA
for determining whether an FEU has
MSE and the timing for compliance
with the IM requirements after the end
of the last phase of compliance to align
these aspects of the CFTC Margin Rule
with the BCBS/IOSCO Framework. The
Commission is also proposing to amend
Commission regulation 23.154(a) in a
manner similar to the terms of Letter
19-29, and thus allow CSEs to use the
risk-based model calculation of IM of
counterparties that are CFTC-registered
SDs or MSPs (“swap entities”) 34 to
determine the amount of IM that must
be collected from such counterparties.

A. Commission Regulation 23.151—
Amendments to MSE Definition

As noted above, the exchange of IM
with respect to uncleared swaps
between a CSE and a counterparty that
is an FEU with MSE (together, Phase 6
entities) is required in the last phase of
compliance, which is scheduled to
begin on September 1, 2021.35
Commission regulation 23.151 provides
that an entity has MSE if it has more
than $8 billion in average daily AANA
during June, July, and August of the

32 Commission regulation 23.151 defines the term
“swap entity’’ as a person that is registered with the
Commission as an SD or MSP under the CEA.

35 See 17 CFR 23.161(a)(7), which requires that a
CSE must comply with the CFTC IM requirements
with respect to their uncleared swaps with
counterparties that are FEUs with MSE beginning
on September 1, 2021.

prior year.3® An FEU that has MSE
based on its calculation of AANA over
June, July, and August of 2020 will
come within the scope of the IM
requirements beginning on September 1,
2021. After September 1, 2021, however,
because the base year for calculating
AANA is the prior year, the annual
determination of MSE, which triggers
the applicability of the IM requirements,
would be on January 1 of each year,37
using the AANA for June, July, and
August of the prior year. If the FEU has
MSE on January 1 of a given year, the
FEU would come within the scope of
the IM requirements on January 1 of
such year. As such, a CSE would be
required to exchange regulatory IM
beginning on such January 1 for its
uncleared swaps with such FEU.

The Commission proposes to amend
the definition of MSE in Commission
regulation 23.151 by replacing “June,
July and August of the previous
calendar year” with “March, April and
May of that year.” The period for
calculating AANA for determining
whether an FEU has MSE would thus be
March, April, and May of ““that year.”
“That year”” would be understood to
mean the year the MSE is calculated for
determining whether the IM
requirements apply. The calculation of
MSE is precipitated by Commission
23.161(a)(7), which requires a CSE to
exchange IM with a counterparty that is
an FEU with MSE beginning on
September 1, 2021, and thereafter.

The Commission is also proposing to
amend the definition of MSE to set
“September 1 of any year” as the
determination date for MSE. Under the
current requirements, the MSE for an
FEU must be determined beginning on
September 1, 2021, and subsequently,
after the last phase of compliance, on
January 1 of each year. The proposed
amendment would change the date of
determination of MSE, applicable after
the last phase of compliance, from
January 1 to September 1. Because
having MSE triggers the applicability of
the IM requirements for an FEU,
requiring the CSE to post and collect IM
with its FEU counterparty, the proposed
amendment would effectively set the
timing for compliance with the IM
requirements on September 1 after the
last phase of compliance with respect to

3617 CFR 23.151.

37 January 1 is not explicitly set out in the
Commission’s regulations as the determination date
for MSE after the last phase of compliance.
However, Commission regulation 23.161(a)(7)
(addressing the last phase of compliance and the
timing of compliance going forward) and the
definition of MSE in Commission regulation 23.151
can be reasonably read together to set January 1 as
the determination date. See 17 CFR 23.151; 17 CFR
23.161(a)(7).
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uncleared swaps entered into by a CSE
and an FEU with MSE.

The proposed shift of the MSE
determination date from January 1 to
September 1 could have the effect of
deferring for nine months for 2022 38 the
obligation to exchange IM with a firm
that was not in scope on September 1,
2021, but would be subject to the IM
requirements on January 1, 2022. As a
result, in 2022, less collateral would be
collected for uncleared swaps during
the nine-month period, which could
render uncleared swap positions riskier
and increase the risk of contagion and
systemic risk. The Commission,
however, notes that because the deferral
period would affect entities with lower
AANAs than entities brought into scope
in earlier phases, the potential
uncollateralized risk would be
mitigated, becoming a lesser concern,
particularly because the proposed
change in the MSE determination date
would draw the Commission’s rules
closer to BCBS/IOSCQ’s approach,
promoting international harmonization.

Conversely, the change in the MSE
determination date could also result in
requiring certain entities to post and
collect IM that would not otherwise be
required to do so. This could occur
when an FEU meets the MSE threshold
in the last phase of compliance
beginning on September 1, 2021, but
falls below the threshold by January 1,
2022, because the AANA for June, July,
and August of the prior year (i.e., 2021)
has declined below $8 billion. In such
case, under the current rule, a CSE
would no longer be subject to the IM
requirements with respect to such FEU
beginning January 1, 2022. However,
under the proposed amendment, the
CSE would continue to be subject to the
IM requirements with respect to such
FEU through September 1, 2022, and, as
a result, the CSE would be required to
exchange IM with the FEU for nine
months longer than the January 1, 2022
MSE determination date would have
required.

These proposed amendments to the
definition of MSE would have the effect
of reducing the time frame that FEUs
and their CSE counterparties would
have to prepare for compliance with the
IM requirements. Under the current
rule, exchange of regulatory IM is
required with respect to Phase 6 entities
beginning on September 1, 2021, which
starts the last phase of the phased
compliance schedule.?® The MSE for the

381f the July 2020 Proposal becomes final prior to
this notice of proposed rulemaking, all references
to 2022 for the purpose of referring to the period
after the end of the last phase of compliance under
the phased compliance schedule should be deemed
automatically superseded and replaced with 2023.

FEU must be determined using the
AANA for the June, July, and August
period of the prior year (i.e., 2020). As

a result, for the last phase of compliance
in 2021, a CSE and FEU will have at
least twelve months to prepare in
anticipation of compliance with the IM
requirements. Under the proposed
amendment, however, for the last phase
of compliance in 2021, the CSE and FEU
would have only 3 months because MSE
would be determined using the AANA
for the March, April, and May period of
the current year (i.e., 2021).

Also, after the last phase of
compliance under the phased
compliance schedule, as proposed, the
date for determining MSE for an FEU
would be September 1 of each year, and
the AANA calculation period for
determining whether an FEU has MSE
would be March, April, and May of such
year. As a result, under the proposed
amendment, an FEU with MSE and its
CSE counterparty would have three
months to prepare in advance of
compliance with the IM requirements,
whereas under the current rule, such
parties have four months because MSE
must be determined on January 1 based
on the AANA for June, July, and August
of the prior year.

Market participants recognize the
effects of the proposed changes on the
time frame for preparing for compliance
with the IM requirements, with greater
impact on Phase 6 entities that are
coming into scope in the last phase of
compliance, compared to those entities
subject to compliance after the end of
the last compliance phase. Nevertheless,
the Margin Subcommittee Report, which
the GMAC has adopted and
recommended to the Commission,
supported the changes because they
would reconcile the CFTC’s margin
requirements with the BCBS/IOSCO
Framework.4% The proposed changes
would eliminate the need to maintain
separate schedules and processes for the
computation of AANA and reduce the
burden and cost of compliance with the
IM requirements.*! For the reasons set

40 See Margin Subcommittee Report at 49
(Members of the Margin Subcommittee stated that
the divergence between the U.S. and international
requirements “‘creates complexity and confusion,
and leads to additional effort, cost and compliance
challenges for smaller market participants that are
generally subject to margin requirements in
multiple global jurisdictions.”).

41The Commission acknowledges that the
burdens on market participants would not be fully
eliminated, and in fact, may increase, for those
entities that enter into uncleared swaps with SDs
and MSPs that are subject to the prudential
regulators’ margin requirements for uncleared
swaps and come within the scope the prudential
regulators’ margin regime, as the prudential
regulators have not revised their rules consistent
with the amendments proposed herein.

forth above, and taking account of
Section 752 of the Dodd-Frank Act that
calls on the CFTC to “consult and
coordinate” with respect to the
establishment of consistent
international standards,*2 the
Commission preliminarily believes that
amending the definition of MSE by
replacing “June, July and August of the
previous calendar year” with ‘“March,
April and May of that year” and by
prescribing September 1 of each year as
the MSE determination date is
appropriate to harmonize its compliance
schedule with that of the BCBS/IOSCO
Framework and eliminate a disjunction
that risks calculation errors and may
hinder compliance with the IM
requirements.

The Commission is also proposing to
amend the requirement to use daily
average AANA during the three-month
calculation period for determining MSE
(““daily AANA calculation method”).
The proposed amendment would
instead require the use of average
month-end AANA during the three-
month calculation period (“month-end
AANA calculation method”). In
adopting the CFTC Margin Rule, the
Commission acknowledged that the use
of the month-end AANA calculation
method would be consistent with BCBS/
I0SCO’s approach. Nonetheless, the
CFTC, along with the U.S prudential
regulators, adopted the daily AANA
calculation method. In the preamble to
the CFTC Margin Rule, the Commission
explained that a daily average AANA
calculation would provide a more
comprehensive assessment of an FEU’s
participation in the swaps market in
determining whether the FEU has MSE
and would address the possibility of
window dressing of exposures by
market participants that might seek to
avoid the CFTC’s margin
requirements.43

In the Margin Subcommittee Report,
the GMAC subcommittee stated that the
daily AANA calculation method entails
more work for smaller counterparties
and that the method is only used in the
United States, noting that in the United
States, daily AANA calculations over
the three-month calculation period for
Phase 5 required 64 observations while
global determinations based on month-
end AANA calculations required only
three observations.#* The Report further
stated that a month-end AANA
calculation, by accounting for three
periodic dates on which AANA would

42 See section 752 of the Dodd-Frank Wall Street
Reform and Consumer Protection Act, Public Law
111-203, 124 Stat. 1376 (2010).

43 See supra note 24.

44 Margin Subcommittee Report at 52.
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be calculated, would mitigate the risk
that market participants would adjust
exposures to avoid the CFTC’s margin
requirements, and that it would be
neither practicable nor financially
desirable for parties to tear-up their
positions on a recurring basis prior to
each month-end AANA calculation, as it
would interfere with their hedging
strategies and cause them to incur
realized profit and loss.*5

The Commission believes that it is
appropriate to propose the month-end
AANA calculation method to determine
whether an FEU has MSE because such
method of calculation would align the
CFTC’s approach with the BCBS/IOSCO
Framework and that of other major
market jurisdictions. The Commission
notes that there is the risk that market
participants that are counterparties to
CSEs may ‘“window dress” their
exposures by adjusting their exposures
as they approach the month-end date for
the calculation of AANA. In doing so,
an FEU would no longer have to post
and collect IM with all CSEs for all its
uncleared swaps for at least twelve
months from the date on which
compliance with the IM requirements
would have been initially required.46
The Commission believes that it has
sufficient tools at its disposal to address
the “window dressing” concern. In
particular, the Commission notes that
Commission regulation 23.402(a)(ii)
requires CSEs to have written policies
and procedures to prevent their evasion,
or participation in or facilitation of an
evasion, of any provision of the CEA or
the Commission regulations.4” The
Commission also reminds market
participants that are counterparties to
CSEs that section 4b of the CEA
prohibits any person entering into a
swap with another person from cheating
or defrauding or willfully deceiving or
attempting to deceive the other
person.48

The Commission acknowledges that
replacing the daily AANA calculation
method with the month-end AANA
calculation method for determining
MSE could result in an AANA
calculation that is not fully
representative of an entity’s
participation in the swap markets. The
current definition of MSE provides that
AANA must be calculated counting
uncleared swaps, uncleared security-
based swaps, foreign exchange forwards,
or foreign exchange swaps. Some of

45]1d.

46 As proposed, the MSE calculation would be
made annually on September 1 of each year and
would be in effect for the next twelve months after
that date.

4717 CFR 23.402(a)(ii).

487 1J.S.C. 6b.

these financial products because of their
terms, such as tenure and time of
execution, may be undercounted or
excluded from the AANA calculation if
month-end dates are used to determine
MSE.4? The proposed month-end AANA
calculation method therefore may not
account for products that are required to
be included in the calculation.

The Commission preliminarily
believes that the notional amounts
associated with products that may be
excluded from the AANA calculation
may be relatively low and that their
contribution to the AANA calculation
for the purpose of determining MSE
may be insignificant. In this regard, in
an exercise undertaken by the
Commission’s Office of the Chief
Economist (“OCE”) on a sample of days,
the OCE estimated (setting aside the
window dressing issue) that
calculations based on end-of-month
AANA would yield fairly similar results
as calculations based on the current
daily AANA approach. Based on 2020
swap data, the OCE estimated that 492
entities of the 514 entities that would
come into scope during Phase 6 based
on the current methodology would also
come into scope in the event that the
Commission were to adopt the proposed
methodology. Put differently, all but 22
of the entities that are above MSE under
the current methodology would also be
above MSE under the proposed
methodology. In addition, there are 20
entities that would be in scope under
the proposed methodology, but would
not be in scope under the current
methodology, so that the aggregate
number of Phase 6 entities under the
current and proposed methodologies
differs only by two. In aggregate, the two
methodologies would capture quite
similar sets of entities. In addition, the
entities that fall out of scope applying
the month-end methodology tend to be
among the smallest of the Phase 6
entities. That is, entities that are in-
scope under the current methodology
but not the proposed methodology
average $6.95 billion in AANA,
compared to $20 billion for all Phase 6
entities.>0

49 For example, the Commission observes that
certain physical commodity swaps such as
electricity and natural gas swaps are products for
which a month-end AANA calculation might not
provide a comprehensive assessment of the full
scope of an FEU’s exposure to those products.

50 Note that the OCE calculation excludes
commodity swaps, and the examples of products for
which end-of-month calculations may be
undercounting tend to be in commodity swaps like
natural gas and electricity swaps. Overall,
commodity swaps tend to represent less than 1%
of all swap trades. See BIS Statistic Explorer, Global
OTC derivatives market (July 30, 2020), https://
stats.bis.org/statx/srs/table/d5.17f=pdf.

In the Commission’s preliminary
view, based on the OCE analysis
discussed above, switching from daily
AANA calculations to month-end
calculations for the purpose of
determining MSE would likely have a
limited impact on the protections
provided by the CFTC Margin Rule. The
Commission also preliminary believes
that the benefits of aligning with the
BCBS/IOSCO Framework and the
approach of other major market
jurisdictions outweigh the window
dressing concerns.5?

The Commission requests comments
regarding the general approach
proposed for changes to Commission
regulation 23.151. The Commission also
specifically requests comment on the
following questions:

e Are the proposed amendments
appropriate in light of the CFTC’s
overall approach to uncleared margin
requirements and the manner in which
firms currently undertake the
calculation of AANA to determine MSE?
Should the Commission consider any
alternative to aligning with the BCBS/
I0SCO Framework with respect to the
methodology for the AANA calculation
and the timing for compliance after the
last phase of compliance?

e Should the Commission proceed to
adopt the proposed amendments if the
U.S. prudential regulators do not adopt
similar regulatory changes? Would this
divergence between the CFTC and the
prudential regulators’ margin
requirements for uncleared swaps affect
market participants? Is there a potential
for industry confusion if that were to be
the case?

¢ In adopting the CFTC Margin Rule,
the Commission stated that the daily
AANA calculation method was
intended to provide a more
comprehensive assessment of an FEU’s
participation in the swaps markets.
Would the proposed month-end AANA
calculation method requiring the
averaging of month-end dates during the
three-month calculation period be
representative of a market participant’s
participation in the swaps markets? Is it

51 The prudential regulators have not indicated
whether they intend to amend their margin
requirements consistent with the BCBS/IOSCO
Framework and the proposed amendments to the
definition of MSE discussed herein. Below, the
Commission requests comment on the impact of
this potential regulatory divergence on market
participants. Also of note, the U.S. Securities and
Exchange Commission (“SEC”) has adopted a
different approach that does not use MSE for
identifying entities that come within the scope of
the SEC margin requirements. See Capital, Margin,
and Segregation Requirements for Security-Based
Swap Dealers and Major Security-Based Swap
Participants and Capital and Segregation
Requirements for Broker-Dealers, 84 FR 43872 (Aug.
22,2019).


https://stats.bis.org/statx/srs/table/d5.1?f=pdf
https://stats.bis.org/statx/srs/table/d5.1?f=pdf
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possible that the proposed month-end
calculation would result in the
exclusion or undercounting of certain
products because of their terms, such as
tenure and time of execution, or for any
other reason, that are required to be
included in the AANA calculation?
Could the calculation lead to skewed
results for entities that have an AANA
calculation on the three end-of-month
dates that is uncharacteristically high
compared to their typical positions?

e How likely and significant is the
risk that market participants may
“window dress” their exposures to
avoid the CFTC’s margin requirements?
In the event that this is a significant
impediment to an accurate calculation
of AANA over a three month period, are
the existing tools at the Commission’s
disposal sufficient to address this
concern? Are there additional steps the
Commission should consider if the
Commission were to implement the
month-end calculation methodology?

B. Commission Regulation 23.154—
Alternative Method of Calculation of IM

The CFTC Margin Rule requires CSEs
to collect and post IM with covered
counterparties.?? Commission
regulation 23.154(a) directs CSEs to
calculate, on a daily basis, the IM
amount to be collected from covered
counterparties and to be posted to FEU
counterparties with MSE.53 CSEs have
the option to calculate the IM amount
by using either a risk-based model or the
standardized IM table set forth in
Commission regulation 23.154(c)(1).54
For a CSE that elects to use a risk-based
model to calculate IM, Commission
regulation 23.154(b)(1) requires the CSE
to obtain the written approval of the
Commission or a registered futures
association 5° to use the model to
calculate IM required by the
Commission’s margin requirements for
uncleared swaps.56

The Commission is proposing to
amend Commission regulation 23.154(a)
along the lines of Letter 19—-29 by
adding proposed paragraph (a)(5). The
proposed paragraph would permit a CSE
that enters into uncleared swaps with a
swap entity to use the swap entity’s
risk-based model calculation of IM in
lieu of its own IM calculation. The risk-
based model used for the calculation of
IM would need to satisfy the

52 See 17 CFR 23.152.

53 See 17 CFR 23.154(a).

54 See id.

55 See 17 CFR 23.154(b)(1)(i). In this context, the
term “registered futures association” refers to the
National Futures Association (“NFA”’), which is the
only futures association registered with the
Commission.

56 See 17 CFR 23.154(b)(1)(i).

requirements set out in Commission
regulation 23.154(b) or would need to be
approved by the swap entity’s
prudential regulator.

Letter 19-29 sets out certain
situations in which DSIO would not
recommend an enforcement action
under Commission regulation
23.154(a)(1), which requires CSEs to
calculate, on a daily basis, IM to be
collected from a covered counterparty,
including swap entities and FEUs with
MSE. Letter 19-29 conveyed the staff’s
view that Cargill, the requester for relief,
could use the risk-based model
calculation of IM of a counterparty that
is a swap entity to determine the
amount of IM to be collected from that
counterparty and to determine whether
the IM threshold amount has been
exceeded, which would require the
parties to have documentation
addressing the collection, posting, and
custody of IM. The proposed
amendment, consistent with Letter 19—
29, would modify the requirement that
CSEs calculate the IM to be collected
from a swap entity counterparty and
would give CSEs the option to use such
counterparty’s risk-based IM calculation
to determine the amount of IM to be
collected from the counterparty.

The Commission acknowledges that
expanding the use of the alternative
method in Letter 19-29 to a wider group
of CSEs could raise some concerns.
Being able to rely on the IM risk-based
calculation of a swap entity
counterparty, as would be permitted
under the proposal, CSEs may forgo
altogether the adoption of a risk-based
model and may be less incentivized to
monitor IM exposures on a regular basis.
Without a model to compute its own IM,
a CSE may lack reasonable means to
verify the IM provided by its
counterparty or recognize any shortfalls
in the IM calculation or flaws in the
counterparty’s risk-based model. As a
result, the CSE may collect insufficient
amounts of IM to offset counterparty
risk. There is also the concern that the
swap entity calculating the IM for the
CSE may be conflicted,57 as it may have
a bias in favor of calculating and posting
lower amounts of IM to its CSE
counterparty.

In light of these concerns, Letter 19—
29 imposed certain conditions for the
application of the relief.58 The

57 The Commission notes, however, that the
potential for conflict may be reduced as the swap
entity, as a CFTC-registered SD or MSP, would be
subject to Commission regulation 23.600, which
requires SDs and MSPs to establish a risk
management program for the management and
monitoring of risk, including credit and legal risk,
associated with their swaps activities. See 17 CFR
23.600.

58 Letter 19-29 at 4.

Commission believes that it is
appropriate that the proposed
amendment incorporate in the rule text
two conditions set forth in the no-action
letter. Other conditions from the no-
action letter would not be reflected in
the rule text, because the Commission
believes that the conditions are
adequately addressed by existing
requirements under the Commission’s
regulations, as explained below. In
addition, if the proposed amendment is
adopted, the Commission notes that it
will monitor its implementation by
CSEs and may consider further
rulemaking as appropriate.

First, consistent with Letter 19-29,
the proposed rule text would require
that the applicable model meet the
requirements of Commission regulation
23.154(b) (requiring the approval of the
use of the model by either the
Commission or the NFA), or that it be
approved by a prudential regulator.59

Second, the proposed rule text would
provide that the CSE would be able to
use the risk-based model calculation of
IM of a swap entity counterparty only if
the uncleared swaps for which IM is
calculated are entered into for the
purpose of hedging the CSE’s own risk.
In this context, the risk to be hedged
would be the risk that the CSE would
incur when entering into swaps with
non-swap entity counterparties. By
proposing to limit the application of this
alternative method of calculation of IM
only to uncleared swaps entered into for
the purpose of hedging risk arising from
swaps entered into with non-swap
entities, the Commission would ensure
its narrow application.

The Commission contrasts the risk of
customer-facing swaps with the risk that
CSEs incur when entering into a swap
in a dealing capacity ““to accommodate
the demand” of a swap entity
counterparty.69 The Commission
believes that it would be inappropriate
to allow a CSE to use the IM calculation
of the swap entity counterparty in this
latter case. The Commission notes that
the latter case (i.e., where the CSE is
acting in a dealing capacity for a

59 The prudential regulators have not amended
their margin requirements for uncleared swaps
consistent with the proposed amendment to
Commission regulation 23.154(b) discussed herein.
As such, the CFTC’s margin requirements would
diverge from the prudential regulators’ approach.
Below, the Commission seeks comment on how this
regulatory divergence may impact market
participants.

60 See Further Definition of “Swap Dealer,”
“Security-Based Swap Dealer,” ‘““Major Swap
Participant,” “Major Security-Based Swap
Participant” and “Eligible Contract Participant,” 77
FR 30596, 30608 (May 23, 2012) (noting that a
distinguishing characteristic of swap dealers is
being known in the industry as being available to
accommodate demand for swaps.).
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counterparty that is itself calculating
IM) would occur in the inter-dealer
market for swaps. The Commission
believes that a CSE participating in the
inter-dealer market in a dealing capacity
should have the capacity to develop,
implement, and use an approved risk-
based model.

The Commission expects that the
alternative method of calculation would
be used primarily by CSEs that are not
obtaining approval to use a risk-based
model for the calculation of IM but
rather elect to use the table-based
calculation described in Commission
regulation 23.154(c) for swaps with non-
swap entity counterparties. The
Commission anticipates that such CSEs
would enter into uncleared swaps
mostly with end-user, non-swap entity
counterparties, and would then hedge
the risk of those swaps with uncleared
swaps entered into with a few swap
entity counterparties. The CSEs and
their swap entity counterparties would
be required to exchange IM for the
uncleared swaps entered into for the
purpose of hedging. Because
maintaining a model would impose a
disproportionate burden on the CSEs
relative to the discrete and limited
nature of their uncleared swap
activities, the CSEs may not have a risk-
based model for the calculation of IM
and may opt to use instead the risk-
based model calculation of their swap
entity counterparties.

To obtain relief under Letter 19-29,
Cargill, prior to using the risk-based
model calculation of IM of a swap entity
counterparty, must agree with the
counterparty in writing that the IM
calculation will be provided to Cargill
in a manner and time frame that would
allow Cargill to comply with the CFTC
Margin Rule and other applicable
Commission regulations, and that the
calculation will be used to determine
the amount of IM to be collected from
the counterparty and to determine
whether the IM threshold amount has
been exceeded, which would require
documentation addressing the posting,
collection, and custody of IM. The
Commission preliminarily believes that
the documentation requirements in
Commission regulations 23.158 and
23.504 address this no-action letter
condition.

Commission regulation 23.158(a)
requires CSEs to comply with the
documentation requirements set forth in
Commission regulation 23.504.61 In
turn, Commission regulation
23.504(b)(4)(i) requires CSEs to have
written documentation reflecting the
agreement with a counterparty

6117 CFR 23.158(a).

concerning methods, procedures, rules,
and inputs, for determining the value of
each swap at any time from execution
to the termination, maturity, or
expiration of such swap for the
purposes of complying with the margin
requirements under section 4s(e) of the
Act and regulations under this part.52
Regulation 23.504(b)(3)(i) also provides
that the documentation shall include
credit support arrangements, including
initial and variation margin
requirements, if any.63

The last two conditions of Letter 19—
2964 were designed to ensure that
Cargill would undertake adequate risk
management of its uncleared swaps,
notwithstanding the lack of a
proprietary risk-based model and hence
the inability to calculate IM, which is
representative of potential future
exposure of uncleared swaps.65 The

6217 CFR 23.504(b)(4)(i).

63 Commission regulation 23.504(b)(1) further
provides that the documentation shall include all
terms governing the trading relationship between
the swap dealer or major swap participant and its
counterparty, including without limitation terms
addressing payment obligations calculation of
obligations upon termination valuation, and dispute
resolution. 17 CFR 23.504(b)(1).

64 Letter 19—29 at 4. The last two conditions in
Letter 19-29 (which refers to Cargill’s swap dealer
as “CRM SD”) read as follows:

4. To the extent CRM SD uses an SD
counterparty’s IM calculation generated pursuant to
an Approved IM Calculation Method, CRM SD must
monitor the Approved IM Calculation Method’s
output, in particular, to ensure the sufficiency of
the calculated IM amounts. CRM SD must keep
track of exceedances, that is, price movements
above the amounts of IM generated pursuant to an
Approved IM Calculation Method. If the
exceedances indicate that the Approved IM
Calculation Method being used fails to meet the
relevant regulators’ standards, CRM SD must take
appropriate steps to ensure compliance with its risk
management obligations and address the
exceedances with its SD counterparty. If any
adjustments or enhancements are applied to the
amount of IM calculated pursuant to the Approved
IM Calculation Method to ensure CRM SD’s
collection of adequate amounts of IM, CRM SD
must provide written notice by email to NFA and
Commission staff at SwapsMarginModel@
NFA.Futures.Org and dsioletters@cftc.gov,
respectively. CRM SD must also have an
independent risk management unit, as prescribed in
Commission regulation 23.600, perform an annual
review of the Approved IM Calculation Method’s
output. CRM SD should be prepared to produce,
upon request, records relating to the monitoring of
the Approved IM Calculation Method output and
any other records demonstrating CRM SD’s ongoing
monitoring.

5. As part of its risk management program
pursuant to Commission regulation 23.600, CRM SD
must independently monitor on an ongoing basis
credit risk, including potential future exposure
associated with uncleared swaps subject to the
CFTC Margin Rule, to determine, among other
things, whether CRM SD is approaching the $50
million IM Threshold with respect to a
counterparty.

65 See 17 CFR 23.154(b)(2) (explaining that IM is
equal to the potential future exposure of the
uncleared swap or netting portfolio of uncleared
swaps covered by an eligible master netting
agreement.).

Commission believes that these
conditions are addressed by CSEs’ risk
management obligations under the CEA
and the Commission’s regulations.
Section 4s(j)(2) of the CEA requires SDs
and MSPs, including CSEs, to establish
robust and professional risk
management systems adequate for the
management of their day-to-day swap
business.®6 In addition, Commission
regulation 23.600 requires SDs and
MSPs to establish and maintain a risk
management program to monitor and
manage risk associated with their swap
activities.6”

To obtain relief under Letter 19-29,
Cargill also must “keep track of
exceedances” and ““[if] the exceedances
indicate that the Approved IM
Calculation Method fails to meet the
relevant regulators’ standards, [Cargill]
must take appropriate steps to ensure
compliance with its risk management
obligations and address exceedances
with its SD counterparty.” 68 The
purpose of this requirement is to ensure
that Cargill monitors, identifies, and
addresses potential shortfalls in the
amount of IM generated by the
counterparty. Cargill must also report to
the CFTC ““any adjustments and
enhancements . . . applied to the
amount of IM calculated pursuant to the
Approved IM Calculation Method to
ensure [Cargill’s] collection of adequate
amounts of IM.”

The Commission preliminarily
believes that Commission regulation
23.600 addresses these concerns by
requiring SDs and MSPs to account for
credit risk in conducting their risk
oversight and to ensure compliance
with the CFTC margin requirements. In
the case of a CSE relying on the
provisions of proposed paragraph (a)(5),
adequate risk oversight would include
steps by the CSE to monitor, identify,
and address potential shortfalls in the
amounts of IM generated by the
counterparty on whose IM model the
CSE is relying. While the Commission
does not propose to prescribe the CSE’s
oversight process, it believes that a risk
management program that is unable to
identify or to address shortfalls in IM
would be insufficient to comply with
Regulation 23.600.

Moreover, Commission regulation
23.600 requires SDs and MSPs to
furnish to the Commission risk exposure
reports setting forth credit risk
exposures and any other applicable risk
exposures relating to their swap
activities. Here again, the Commission
believes that an adequate risk exposure

667 U.S.C. BS(j)(Z)-
67 See 17 CFR 23.600.
68 Letter 19-29 at 4.


mailto:SwapsMarginModel@NFA.Futures.Org
mailto:SwapsMarginModel@NFA.Futures.Org
mailto:dsioletters@cftc.gov

59710

Federal Register/Vol. 85, No. 185/ Wednesday, September 23, 2020/Proposed Rules

report pursuant to Regulation 23.600
would require a CSE to identify any
adjustments and enhancements to the
amount of IM calculated pursuant to the
risk-based model of its swap entity
counterparty to ensure the CSE’s
collection of adequate amounts of IM.

The Commission requests comment
regarding the proposed amendment to
Commission regulation 23.154(a). The
Commission also specifically requests
comment on the following questions:

¢ The proposed amendment to
Regulation 23.154(a) would allow a CSE
to use the risk-based model calculation
of IM of a swap entity counterparty to
comply with Regulation 23.154(a)(1),
which requires CSEs to calculate IM to
be collected from counterparties. The
alternative method of IM calculation
would be available only with respect to
uncleared swaps entered into for the
purpose of hedging. Should this
restriction be eliminated, narrowed, or
expanded? If the restriction should be
narrowed or expanded, please describe
any appropriate modifications to the
restriction. If it should be eliminated,
please explain why.

e The proposed amendment to
Regulation 23.154(a) intends to provide
an alternative method for the
calculation of IM for CSEs with highly
specialized and discrete swap business
models that primarily enter into swaps
with non-SDs or MSPs but, enter into
offsetting swaps with SDs and MSPs to
hedge the risk of such customer-facing
swaps, and opt to use the standardized
IM table set forth in Commission
regulation 23.154(c) rather than adopt
and maintain a risk-based model for the
calculation of IM. As such, the use of
the alternative method of calculation is
not expected to be widespread. Is this a
reasonable expectation, or would this
alternative method of IM calculation be
likely to be used by all CSEs or a larger
subset of CSEs than anticipated under
the proposed rule? If a larger subset,
please describe the characteristics of
this wider group. Should the availability
of this alternative method of IM
calculation include all classes of swaps,
or only a subset (e.g., commodity
swaps)?

e How many CSEs would likely take
advantage of this amendment? How
many of these CSEs do not trade
uncleared swaps currently? How many
use the standardized IM table? How
many use a model developed by a third-
party vendor? How many of the Phase
5 entities are likely to take advantage of
this amendment? What might they do
for IM calculation absent the
amendment? To the extent possible,
please provide a basis for these
estimates.

e The Commission believes that the
requirement to furnish risk exposure
reports under Commission regulation
23.600, while not matching exactly all
the terms of the CFTC notification
required by Letter 19-29, addresses the
overall purpose of the requirement.
Should the Commission include a more
tailored reporting requirement in the
proposed amendment?

e Does the proposed amendment to
effectively codify Letter 19-29 include
sufficient risk management tools in
place to guard against any potential
conflict of interest arising from the fact
that a CSE will rely on its swap entity
counterparty’s IM calculation to
determine the amount of IM to be
collected from such counterparty?

¢ Should the Commission proceed to
adopt the proposed amendment to
effectively codify Letter 19-29 if the
U.S. prudential regulators do not adopt
similar regulatory changes? Would this
divergence between the CFTC and the
prudential regulators’ margin
requirements for uncleared swaps
impact market participants? Is there a
potential for industry confusion if that
were to be the case?

ITI. Administrative Compliance

The Regulatory Flexibility Act
(“RFA”) requires Federal agencies to
consider whether the rules they propose
will have a significant economic impact
on a substantial number of small entities
and, if so, provide a regulatory
flexibility analysis respecting the
impact.6® Whenever an agency
publishes a general notice of proposed
rulemaking for any rule, pursuant to the
notice-and-comment provisions of the
Administrative Procedure Act,”° a
regulatory flexibility analysis or
certification typically is required.”* The
Commission previously has established
certain definitions of “small entities” to
be used in evaluating the impact of its
regulations on small entities in
accordance with the RFA.72 The
proposed amendments only affect
certain SDs and MSPs and their
counterparties, which must be eligible
contract participants (“ECPs”).73 The
Commission has previously established
that SDs, MSPs and ECPs are not small
entities for purposes of the RFA.74

695 U.S.C. 601 et seq.

705 U.S.C. 553. The Administrative Procedure
Act is found at 5 U.S.C. 500 et seq.

71 See 5 U.S.C. 601(2), 603, 604, and 605.

72 See Registration of Swap Dealers and Major
Swap Participants, 77 FR 2613 (Jan. 19, 2012).

73 Pursuant to section 2(e) of the CEA, 7 U.S.C.
2(e), each counterparty to an uncleared swap must
be an ECP, as defined in section 1a(18) of the CEA,
7 U.S.C. 1a(18).

74 See Further Definition of “Swap Dealer,”
“Security-Based Swap Dealer,” “ ‘Major Swap

Accordingly, the Chairman, on behalf
of the Commission, hereby certifies
pursuant to 5 U.S.C. 605(b) that the
proposed amendments will not have a
significant economic impact on a
substantial number of small entities.

A. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(“PRA”’) 75 imposes certain
requirements on Federal agencies,
including the Commission, in
connection with their conducting or
sponsoring any collection of
information, as defined by the PRA. The
Commission may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid
Office of Management and Budget
control number. The proposed
amendments contain no requirements
subject to the PRA.

B. Cost-Benefit Considerations

Section 15(a) of the CEA requires the
Commission to consider the costs and
benefits of its actions before
promulgating a regulation under the
CEA.76 Section 15(a) further specifies
that the costs and benefits shall be
evaluated in light of the following five
broad areas of market and public
concern: (1) Protection of market
participants and the public; (2)
efficiency, competitiveness and
financial integrity of futures markets; (3)
price discovery; (4) sound risk
management practices; and (5) other
public interest considerations. The
Commission considers the costs and
benefits resulting from its discretionary
determinations with respect to the
section 15(a) considerations, and seeks
comments from interested persons
regarding the nature and extent of such
costs and benefits.

The Commission is proposing to
amend the CFTC Margin Rule to revise
the method for calculating AANA for
determining whether an FEU has MSE
and the timing for determining whether
an FEU has MSE after the end of the
phased compliance schedule (“timing of
post-phase-in compliance”). These
amendments would align the CFTC
Margin Rule with the BCBS/IOSCO
Framework with respect to these
matters.

The Commission is also proposing to
amend Commission regulation 23.154(a)
along the lines of Letter 19-29, and thus
allow CSEs to use the risk-based model
calculation of IM of a counterparty that

Participant,” “Major Security-Based Swap
Participant” and “Eligible Contract Participant,” 77
FR 30596, 30701 (May 23, 2012).

7544 U.S.C. 3501 et seq.

767 U.S.C. 19(a).
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is a swap entity.”” The proposed rule
would make this accommodation
available only with respect to uncleared
swaps entered into for the purpose of
hedging swap risk.

The baseline against which the
benefits and costs associated with the
proposed amendments are compared is
the uncleared swaps markets as they
exist today and the currently applicable
timing for compliance with the IM
requirements after the expiration of the
phased compliance schedule.
Concerning the amendment of
Commission regulation 23.154(a), the
Commission believes that to the extent
market participants may have relied on
Letter 19-29, the actual costs and
benefits of the proposed amendment, as
realized by the market, may not be as
significant at a practical level. With
respect to the proposed amendment to
align aspects of the CFTC Margin Rule
with the BCBS/IOSCO Framework, the
Commission acknowledges that the
Dodd-Frank Act calls on the CFTC to
“consult and coordinate on the
establishment of consistent
international standards” with respect to
the regulation of swaps.?8 The proposed
rule therefore would advance the
Congressional mandate to harmonize
the CFTC’s requirements with
international standards, thereby
removing a regulatory impediment that
might hinder the competitiveness of the
U.S. swaps industry.”?

The Commission notes that the
consideration of costs and benefits
below is based on the understanding
that the markets function
internationally, with many transactions
involving U.S. firms taking place across
international boundaries; with some
Commission registrants being organized
outside of the United States; with
leading industry members typically
conducting operations both within and
outside the United States; and with
industry members commonly following
substantially similar business practices
wherever located. Where the

77 For the definition of the term “swap entity,”
see supra note 34.

78 See supra note 42.

79 A starting point in determining the potential
benefit of alignment with the BCBS/IOSCO
Framework is various statutory provisions where
the U.S. Congress has called on the CFTC and other
financial regulators to align U.S. regulatory
requirements with international standards. For
example, the Commodity Futures Modernization
Act of 2000 (“CFMA”) focused on the potential
threat to competitiveness for U.S. industry where
there is divergence with international standards. In
particular, section 126 of the CFMA provides that
regulatory impediments to the operation of global
business interests can compromise the
competitiveness of United States businesses. See
CFMA section 126(a), Appendix E of Public Law
106-554, 114 Stat. 2763 (2000).

Commission does not specifically refer
to matters of location, the below
discussion of costs and benefits refers to
the effects of these proposed
amendments on all activity subject to
the proposed amended regulations,
whether by virtue of the activity’s
physical location in the United States or
by virtue of the activity’s connection
with activities in, or effect on, U.S.
commerce under section 2(i) of the
CEA.80

1. Benefits

By harmonizing the method for
calculating AANA for determining MSE
and the timing of post-phase-in
compliance with the BCBS/IOSCO
Framework, the proposed amendment
would create a benefit because it would
reduce complexity—for example, the
proposed AANA month-end calculation
would require consideration of only
three observation dates rather than daily
AANAs over the three-month
calculation period—and the potential
for confusion in the application of the
margin requirements. Firms would no
longer need to undertake separate
AANA calculations using different
calculation periods, nor would they
need to conform to two separate
compliance timings, varying according
to the location of their swap
counterparties and jurisdictional
requirements applicable to the
counterparties.

The proposed amendment would
impact FEUs with average AANA
between $8 billion and $50 billion
(Phase 6 entities) that come into the
scope of compliance with the IM
requirements under the CFTC Margin
Rule in the last compliance phase
beginning on September 1, 2021, as well
as those entities that come into scope
after the end of the last compliance
phase. The Commission believes that
the proposed amendment would benefit
these entities, which, given their level of
swap activity, pose a lower risk to the
uncleared swaps market and the U.S
financial system in general than entities
who came into scope in earlier phases.
The OCE has estimated that there are
approximately 514 of such entities
representing 4% of total AANA across
all phases.8! This means that the
proposed amendment addresses entities
that tend to engage in less uncleared
swap trading activity and, and in the

807 [U.S.C. 2(i).

81 Using March—-May of 2020 as the calculation
period. The methodology for calculating AANA is
described in Richard Haynes, Madison Lau, & Bruce
Tuckman, Initial Margin Phase 5, at 4 (Oct. 24,
2018), https://www.cftc.gov/sites/default/files/
About/Economic%20Analysis/
Initial%20Margin%20Phase % 205 %20v5_ada.pdf.

aggregate, pose less systemic risk than
entities in previous phases. Because
these entities are smaller, they
presumably have fewer resources to
devote to IM compliance and hence
would benefit from the alignment of the
method of calculation of AANA across
jurisdictions without contributing
substantially to systemic risk.

For Phase 6 entities with average
AANA between $8 billion and $50
billion that will begin collecting initial
margin on September 1, 2021, moving
the calculation period from June, July,
and August 2020 to March, April, and
May 2021 would better align with
current practices. While the
Commission cannot anticipate exactly
how the second quarter of 2021 will
differ from the third quarter of 2020,
based on comparable past experience,
the OCE estimates that approximately
75-100 entities would come into scope,
and a similar number would fall below
the threshold by virtue of moving the
calculation period. The adjusted
calculation period would reduce the
regulatory burden for firms that have
reduced their MSE below the $8 billion
threshold while requiring the collection
of margin for those firms that have
increased their swaps business above
the threshold. While aggregate AANA
for firms that fall into or out of scope is
small relative to the overall market (less
than one percent of total aggregate
AANA), moving the calculation period
close to the compliance date may have
a significant impact on the entities that
have reduced their MSE.

The Commission also notes that the
benefits of alignment with the BCBS/
I0SCO Framework will continue to
accrue in future years, as the
determination of MSE for an FEU under
the CFTC Margin Rule is an annual
undertaking, triggered by the entry into
an uncleared swap between the FEU
and a CSE counterparty and the need to
determine whether the FEU has MSE,
which triggers the application of the IM
requirements and the exchange of
regulatory IM between a CSE and a FEU
for their uncleared swap transactions.

With respect to the amendment of
Commission regulation 23.154(a), the
Commission believes that the uncleared
swap markets would benefit from the
extension of the targeted relief provided
to Cargill, the requester in Letter 19-29,
to a wider group of CSEs with similar
unique swap business models. In taking
a no-action position, DSIO took account
of Cargill’s representation that its swap
trading activity primarily involved
physical agricultural commodities and
certain other asset classes and that it
“may maintain positions that require
collection of IM from SDs.” Cargill


https://www.cftc.gov/sites/default/files/About/Economic%20Analysis/Initial%20Margin%20Phase%205%20v5_ada.pdf
https://www.cftc.gov/sites/default/files/About/Economic%20Analysis/Initial%20Margin%20Phase%205%20v5_ada.pdf
https://www.cftc.gov/sites/default/files/About/Economic%20Analysis/Initial%20Margin%20Phase%205%20v5_ada.pdf
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further stated that given the highly
specialized and discrete nature of its
swap business, risk-based modeling
would impose a disproportionate
burden.

The more widespread availability of
the alternative method of calculation of
IM provided by regulation 23.154(a), as
proposed to be amended, may
incentivize some market participants to
expand their swap business. In
particular, given that certain market
participants would have the option to
forgo the cost of risk-based modeling,
this potential reduction in compliance
costs may encourage certain entities to
increase their swaps trading. This may
be especially true after September 1,
2021, as a large number of entities will
be newly-subject to mandatory
margin.82 By increasing the pool of
potential swap counterparties, the
proposed amendment could enhance
competition, increase overall liquidity,
and facilitate price discovery in the
uncleared swaps markets.

2. Costs

While the proposed changes to the
CFTC Margin Rule would have the
effect of creating efficiencies for market
participants, the Commission
acknowledges that the changes would
also result in some costs. Among other
things, the proposed revision of the
AANA calculation period for
determining MSE to align it with the
BCBS/IOSCO AANA calculation period
would reduce the time frame for
determining whether an FEU is subject
to the IM requirements and for
preparing for compliance with the
requirements during the final phase-in
period of 2021.

Under the current margin
requirements, in the period leading to
the final phase-in date of September 1,
2021, FEUs would have a full year to
prepare, as MSE for an FEU would be
determined by using the AANA for
June, July and August of the prior year.
However, the proposed amendment to
the period of calculation of AANA for
determining MSE would result in
entities only having a three-month
advance notice in 2021, as AANA
would be calculated using the March,
April and May period of that year.
Entities would have a shorter time frame
to engage in preparations to comply
with IM requirements, including, among
other things, procuring rule-compliant
documentation, establishing processes
for the exchange of regulatory IM, and
setting up IM custodial arrangements.

82 Margin Requirements for Uncleared Swaps for
Swap Dealers and Major Swap Participants, 85 FR
41346 (July 10, 2020).

Because the proposed amendment
would align the AANA calculation for
determining MSE with BCBS/IOSCO’s
AANA calculation and the compliance
date would remain unchanged, the
Commission believes that the cost
would be mitigated. In particular, the
Commission notes market participants’
statements indicating that the
differences in the U.S. regulations could
create complexity and confusion and
lead to additional effort, cost and
compliance challenges for smaller
market participants that are generally
subject to margin requirements in
multiple global jurisdictions.83

The Commission further notes that
the proposed amendment to the timing
of post-phase-in compliance would
defer compliance with the IM
requirements with respect to uncleared
swaps entered into by a CSE with an
FEU that comes into the scope of IM
compliance after the end of the last
compliance phase. Under the current
rule, FEUs with MSE as measured in
June, July, and August 2021 would
come into the scope of compliance post-
phase-in beginning on January 1, 2022.
On the other hand, under the proposed
amendment, FEUs with MSE as
measured in March, April, and May
2022 would be subject to compliance
beginning on September 1, 2022. As a
result, for FEUs with MSE in both
periods, less collateral for uncleared
swaps may be collected between
January 1, 2022, and September 1, 2022,
rendering uncleared swap positions
entered into during the nine-month
period riskier, which could increase the
risk of contagion and the potential for
systemic risk. Conversely, under the
proposed amendment, a CSE would be
required to exchange IM with a
previously in-scope FEU that fell below
the MSE level by January 1, 2022, for
nine months longer than the otherwise
required.

With respect to changing the daily
AANA calculation method to a month-
end calculation method for determining
MSE, the Commission acknowledges
that there are potential costs. The
utilization of a month-end calculation
method could result in an AANA
calculation that is not representative of
a market participant’s participation in
the swaps markets. As previously
discussed, the proposed AANA month-
end calculation may result in the
exclusion or undercounting of certain
financial contracts that are required to
be included in the calculation (e.g.,
uncleared swaps, uncleared security-
based swaps, foreign exchange forwards,
or foreign exchange swaps) because of

83 Margin Subcommittee Report at 49.

certain combinations of tenure and time
of execution, such as those often present
in some intra-month natural gas and
electricity swaps.84¢ The Commission
also notes the potential that market
participants might “window dress”
their exposures to avoid MSE status and
compliance with the CFTC’s margin
requirements. At the same time, it is
possible that the month-end
methodology, which uses only three
data points, could result in some
entities having an AANA calculation on
the three end-of-month dates that is
uncharacteristically high relative to
their typical positions.

If products are excluded from the
AANA calculation, or if exposures are
“window dressed,” the month-end
calculation may have the effect of
deferring the time by which market
participants meet the MSE classification
resulting in additional swaps between
market participants and CSEs being
deemed legacy swaps that are not
subject to the IM requirements.85 This
may increase the level of counterparty
credit risk to the financial system. While
potentially meaningful, this risk would
be mitigated because the legacy swap
portfolios would be entered into with
FEUs that engage in lower levels of
notional trading.

Finally, given the possibility that the
U.S. prudential regulators may not
adopt the changes to the method of
calculation of AANA proposed in this
rulemaking, there is the potential that
firms that engage in swaps transactions
with both CSEs and swaps dealers
subject to the margin requirements of
the U.S. prudential regulators may incur
additional costs by continuing to have
to undertake their AANA calculations
under two different methods of
calculation.

However, the Commission
preliminarily is of the view that the
benefits of aligning with the BCBS/
I0SCO Framework outweigh these
potential costs. In this regard, in the
aforementioned OCE exercise utilizing a
sample of days, the OCE estimated that
calculations based on end-of-month

84 See supra note 49.

85 Pursuant to Commission regulation 23.161, the
compliance dates for the IM and VM requirements
under the CFTC Margin Rule are staggered across
a phased schedule that extends from September 1,
2016, to September 1, 2021. The compliance period
for the VM requirements ended on March 1, 2017
(though the CFTC and other regulators provided
guidance permitting a six-month grace period to
implement the requirements following the
implementation date), while the IM requirements
continue to phase in through September 1, 2021. An
uncleared swap entered into prior to an entity’s IM
compliance date is a “legacy swap” that is not
subject to IM requirements. See CFTC Margin Rule,
81 FR at 651 and Commission regulation 23.161. 17
CFR 23.161.
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AANA would yield fairly similar results
as the calculations based on the current
daily AANA approach (setting aside the
window dressing issue). Based on 2020
swap data, the OCE estimated that
approximately 492 entities of 514
entities that would come into scope
during Phase 6 based on the current
methodology would also come into
scope based on the proposed
methodology. Put differently, all but 22
of the entities that are above MSE under
the current methodology would also be
above MSE under the proposed
methodology. In addition, there are 20
entities that would be in scope under
the proposed methodology, but would
not be under the current methodology,
so that the aggregate number of Phase 6
entities differs only by two. In aggregate,
the two methodologies would capture
quite similar sets of entities. In addition,
the entities that fall out of scope when
one changes methodology tend to be
among the smallest of the Phase 6
entities. That is, entities that are in-
scope under the current methodology
but not the proposed methodology
average $6.95 billion in AANA,
compared to $20 billion for all Phase 6
entities.86

Taking account of the small number
of FEUs that would therefore have MSE
and thus be subject to the Commission’s
IM requirements, the Commission
believes that the potential exclusion of
certain financial products in
determining MSE would have a limited
impact on the effectiveness of the CFTC
Margin Rule. In addition, with respect
to the potential that a market participant
might “window dress” its exposure, the
Commission has sufficient regulatory
authority, including anti-fraud powers
under section 4b of the CEA,87 to take
appropriate enforcement actions against
any market participant that may engage
in deceptive conduct with respect to the
AANA calculation, and CSEs must also
have written policies and procedures in
place to prevent evasion or the
facilitation of an evasion by an FEU
counterparty.88

Roughly 514 entities, as estimated by
the OCE, would come into the scope of
the IM requirements beginning on
September 1, 2021, and would be
affected by the foregoing proposed
amendments. In advance of the
September 1, 2021 compliance date,
many of these entities may engage in
planning and preparations relating to
the exchange of regulatory IM. With the
revision of the AANA method of
calculation, these entities may need to

86 See supra note 50.
877 U.S.C. 6b.
88 See 17 CFR 23.402(a)(ii).

adjust their systems to reflect changes in
the calculation and update related
financial infrastructure arrangements.
While requesting comments on this
issue, the Commission believes that the
cost of shifting the MSE calculation
period to the new time frame would be
negligible, and the adoption of the
month-end AANA calculation method
would likely be cost-reducing for
impacted firms.

Regarding the amendment of
Commission regulation 23.154(a), there
may be associated costs, as CSEs would
be allowed to rely on the risk-based
model calculation of IM computed by a
swap entity counterparty. Specifically,
the safeguard of requiring both the CSE
and its SD counterparty to maintain a
margin model for any swap transaction
that does not utilize the table-based
method would be eliminated. A CSE
that relies on a counterparty’s risk-based
model calculations would thus avoid
rigorous Commission requirements
relating to risk-based modeling,8? which
may undercut the effectiveness of the
CSE’s risk oversight.90

In addition, the safeguard of private
market discipline that is inherent in
having each counterparty develop its
own IM model, and therefore the ability
for the parties to scrutinize each other’s
IM model and output, will not be
present given that under the proposed
rule, a CSE would be permitted to rely
on the risk-based model calculation of a
swap entity counterparty. As a result,
there is the potential that insufficient
amounts of IM would be generated by
the swap entity counterparty, which
may be attributable to a deficiency in
the model or the fact that the swap
entity may be inherently conflicted and
interested in generating lower amounts
of IM collectable by the CSE.?1 Given
that the CSE without a model may lack
adequate means to verify the amount of
IM produced by the swap entity
counterparty, the CSE may not be
capable to contest it. As a result,
insufficient amounts of IM may be
collected by the CSE to protect itself
against the risk of default by the swap
entity counterparty, increasing the risk
of contagion and the potential for
systemic risk.

The Commission, however, believes
that these costs are mitigated by the

89 See generally 17 CFR 23.154(b).

90 But cf. 17 CFR 23.600 (requiring SDs and MSP
to establish a robust risk management program for
the monitoring and management of their swaps
activities).

91 But cf. 17 CFR 23.600 (requiring swap entities
to have a risk management program for the
management and monitoring of risk associated with
their swaps, which may reduce the risk that such
entities may act in a conflicted manner).

proposed rule, which would be
narrowly tailored to make available the
alternative method of IM calculation set
forth in Letter 19-29 only with respect
to uncleared swaps entered into for the
purpose of hedging. In addition, the
Commission notes that there are other
requirements in the Commission’s
regulations that address the monitoring
of exposures and swap risk.

3. Section 15(a) Considerations

In light of the foregoing, the CFTC has
evaluated the costs and benefits of the
proposal pursuant to the five
considerations identified in section
15(a) of the CEA as follows:

(a) Protection of Market Participants and
the Public

The proposed rule would align the
CFTC Margin Rule’s method for
calculating AANA for determining MSE
and the timing of post-phase-in
compliance with the BCBS/IOSCO
Framework. By aligning these
requirements with the international
standard, the proposed rule would
reduce the potential for complexity and
confusion that can result from using
different AANA calculation methods
and different compliance schedules for
market participants that may be subject
to margin requirements in multiple
jurisdictions. At the same time, the
Commission recognizes that some firms
may have already begun preparations to
undertake AANA calculations under the
existing requirements. The proposed
rule may require them to adjust their
calculations to reflect the new proposed
method for calculating AANA for
determining MSE and to update
infrastructure arrangements, increasing
the overall cost of compliance with the
margin requirements.

Under the existing CFTC Margin Rule,
firms that are FEUs, beginning in Phase
6, which starts on September 1, 2021,
would look back to the 2020 June—
August period to determine whether
they have MSE. As such, the firms
would have no less than twelve months
to engage in preparations for the
exchange of regulatory IM, by, among
other things, procuring rule-compliant
documentation, establishing processes
and systems for the calculation,
collection and posting of IM collateral,
and setting up custodial arrangements.
If the Commission determines to adopt
the proposed amendment changing the
AANA calculation period for
determining MSE to March—May of the
current year, such firms would have
only a three-month window to engage in
preparations to exchange IM.
Nevertheless, the Commission notes
that, under the existing requirements,
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after the end of the phased compliance
schedule, firms would only have four
months in subsequent years since the
calculation period for determining MSE
status would be June through August of
the prior year, with compliance starting
January 1 of the following year. In
addition, because the proposed
amendment would require only
averaging three month-end dates rather
than averaging all business days during
the three-month calculation period, the
potential burdens of a shorter
preparatory period for Phase 6 entities
may be offset by the adoption of the
BCBS/IOSCO Framework’s less onerous
calculation method.

Moreover, the proposed amendment
would shift the timing of post-phase-in
compliance to September 1 of each year.
As such, entities that otherwise would
be required to exchange IM beginning
January 1, 2022, would be able to defer
compliance to September 1, 2022.92 As
a result, less collateral for uncleared
swaps may be collected between
January 1, 2022, and September 1, 2022,
rendering the parties’ positions riskier
during that nine-month period, which
could raise the risk of contagion and
increase the potential for systemic risk.
Firms that would have fallen out of
scope by January 1, 2022 would also be
subject to compliance for an additional
nine months.

Notwithstanding these potential costs,
the Commission believes that the
proposed changes advance the
Commission’s goal, pursuant to
statutory direction, of coordination and
harmonization with international
regulators. The costs that may arise as
a result of the proposed changes, as
discussed above, would be mitigated by
the overall cost savings, as the need to
undertake separate calculations of MSE
to address different requirements in
different jurisdictions would be
obviated with respect to most
jurisdictions.

The amendment of Commission
regulation 23.154(a) would allow a CSE
to use the risk-based model calculation
of IM of a counterparty that is a swap
entity. Without an alternative model,
the CSE may not be able to challenge the
amounts generated by the swap entity

92 This would apply to entities that meet the MSE
level based on their AANA during the June, July,
and August 2021 period, and continue to have MSE
in the March, April, and May 2022 period. Of
course, changing the calculation period to the
March, April, and May 2022 period may lead to the
inclusion of entities whose AANA is below MSE in
the June, July, and August 2021 period, but rises to
the MSE level or above by the March, April, and
May 2022 period. The OCE estimated that
approximately 75—100 entities typically move from
one side of the MSE threshold to the other between
measurement periods.

counterparty, which may be insufficient
because of model error or malfunction
or because the swap entity may be
inherently conflicted and may be
interested in generating low amounts of
IM collectable by the CSE. In turn,
insufficient amounts of IM may be
collected by the GSE to offset the risk of
counterparty default, increasing the risk
of contagion and the potential for
systemic risk.

The Commission believes that these
risks would be mitigated by the
proposed rule, which would be
narrowly tailored to permit reliance on
a swap entity counterparty’s risk-based
model calculation only with respect to
uncleared swaps entered into for the
purpose of hedging. In addition, there
are other requirements in the
Commission’s regulations that address
the monitoring of exposures and swap
risk (i.e., Commission regulation 23.600,
which requires SDs and MSPs to adopt
a robust risk management program for
the monitoring and management of risk
related to their swap activities).

(b) Efficiency, Competitiveness, and
Financial Integrity of Markets

The proposed rule would align the
CFTC Margin Rule’s AANA calculation
method for determining MSE and the
timing of post-phase-in compliance with
the BCBS/IOSCO Framework. As such,
the proposed rule would reduce the
need, at least for entities not also
undertaking swaps with U.S.
prudentially regulated SDs, to undertake
separate AANA calculations accounting
for different calculation methods and to
conform to separate compliance timings,
varying according to the location of
swap counterparties and jurisdictional
requirements applicable to the
counterparties. As such, the proposed
changes would promote market
efficiency and would even the playing
field for market players, fostering
competitiveness and reducing the
incentive to engage in regulatory
arbitrage by identifying more
accommodating margin frameworks.

The amendment of Commission
regulation 23.154(a) would allow CSEs
to rely on a swap entity counterparty’s
IM risk-based model calculations.
Without a model, the CSE would lack
effective means to verify its
counterparty’s IM calculations. As a
result, if there are shortfalls in the
output, the CSE may collect less IM
collateral to offset the risk of default by
the counterparty, which could increase
the risk of contagion, threatening the
integrity of the U.S. financial markets.
The Commission, however, believes that
the proposed rule is sufficiently targeted
to mitigate these risks. The proposed

amendment would apply only when
uncleared swaps are entered into for
hedging, thus limiting widespread use
and the potential for uncollateralized
uncleared swap risk.

In addition, by providing an
alternative to risk-based modeling and
the associated costs, the proposed rule
could encourage some market
participants to expand their swap
business. The proposed amendment
would thus promote efficiency in the
uncleared swaps market by increasing
the pool of swap counterparties and
fostering competition. On the other
hand, the availability of an alternative
less costly method of IM calculation
may encourage entities to shift their
trading to uncleared swaps from swaps
that can be cleared, potentially reducing
liquidity in the cleared swap markets.

(c) Price Discovery

By aligning the CFTC Margin Rule
and the BCBS/IOSCO Framework with
respect to the AANA calculation
method for determining MSE and post-
phase-in compliance timing, the
proposed rule would reduce the burden
and confusion inherent in implementing
separate measures and processes to
address compliance in different
jurisdictions. The proposed rule could
thus incentivize more firms to enter into
uncleared swap transactions, which
would increase liquidity and lead to
more robust pricing that reflects market
fundamentals.

By amending Commission regulation
23.154(a), the Commission would
relieve certain CSEs from having to
adopt a risk-based margin model to
calculate IM or use the standardized IM
table. Being able to rely on a
counterparty’s risk-based model
calculation of IM may encourage entities
to increase trading in uncleared swaps.
As a result, firms may take a more active
role in the uncleared swap markets,
which would lead to increase liquidity
and enhance price discovery. On the
other hand, the proposed amendment
may encourage entities to shift their
trading from swaps that can be cleared,
potentially reducing liquidity and price
discovery in those markets.

(d) Sound Risk Management

The proposed rule would reduce the
need for firms to undertake separate
AANA calculations using different
methods and to conform to separate
compliance timing, allowing firms to
engage in sound risk management by
focusing on more substantive
requirements.

Under the current rule, after the last
phase of compliance, FEUs would be
subject to IM compliance beginning on
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January 1, 2022. The proposed rule
would defer such compliance until
September 1, 2022. Uncleared swaps
entered between January 1, 2022, and
September 1, 2022, may be
uncollateralized. As such, less collateral
may be collected, and positions created
during that nine-month period may be
riskier, increasing the risk of contagion
and systemic risk. The Commission
notes, however, that keeping the January
1, 2022 compliance date could likewise
result in the collection of less collateral.
Some FEUs, after coming into scope
during the last phase of compliance,
may exit MSE status on January 1, 2022,
as their AANA during the relevant
calculation period may decline below
the MSE threshold, and CSEs entering
into uncleared swaps with these FEUs
would no longer be required to
exchange IM with the FEUs.

Also, it is possible that under the
proposed month-end method for
calculating AANA to determine MSE,
FEUs trading certain financial products
may avoid MSE status, as month-end
calculations may not capture certain
financial products that are required to
be included in the calculation. As
result, CSEs transactions with such
FEUs would not be subject to the IM
requirements and may be insufficiently
collateralized, increasing the risk of
contagion and systemic risk.
Conversely, because more than 96% of
FEUs are unlikely to have MSE, as
estimated by the OCE, and come within
the scope of the IM requirements, the
exclusion of such products would have
a limited impact on the effectiveness of
the Commission’s IM requirements.

Moreover, month-end AANA
calculations compared to daily AANA
calculations may be more susceptible to
“window dressing” and less conducive
to sound risk management. FEUs may
manage their exposures as they
approach the month-end date during the
three month calculation period to avoid
MSE status. The Commission, however,
notes that it has sufficient regulatory
authority, including anti-fraud powers
under section 4b of the CEA, to take
appropriate enforcement actions against
any market participant that may engage
in deceptive conduct with respect to the
AANA calculation, and CSEs must also
have written policies and procedures in
place to prevent evasion or the
facilitation of an evasion by an FEU
counterparty.

By allowing CSEs to use the risk-
based model calculation of a swap
entity counterparty consistent with
Letter 19—-29, CSEs may no longer be
incentivized to adopt their own risk-
based models. If a CSE uses a
counterparty’s IM model calculation

without developing its own model, the
CSE may lack reasonable means to
verify the IM provided by its
counterparty, recognize shortfalls in the
IM calculation, and identify potential
flaws in the swap entity counterparty’s
risk-based model. As a result,
insufficient amounts of IM may be
collected by the CSE to protect itself
against the risk of default by the swap
entity counterparty, increasing the risk
of contagion and the potential for
systemic risk. The Commission,
however, believes that these risks are
mitigated because, under the proposed
amendment, CSEs would be able to use
a counterparty’s risk-based model IM
calculation only with respect to
uncleared swaps entered into for the
purpose of hedging. In addition, the
Commission notes that there are other
requirements in the Commission’s
regulations that address the monitoring
of exposures and swap risk.

(e) Other Public Interest Considerations

The Commission believes that the
proposed amendments to align the
CFTC Margin Rule with the BCBS/
IOSCO Framework would promote
harmonization with international
regulatory requirements and would
reduce the potential for regulatory
arbitrage. However, given that the U.S.
prudential regulators may not amend
their margin requirements in line with
the proposed amendments, the
possibility exists that the CFTC and U.S.
prudential regulators’ differing rules
may induce certain firms to undertake
swaps with particular SDs based on
which U.S. regulatory agency is
responsible for setting margin
requirements for such SDs.

Request for Comments on Cost-Benefit
Considerations. The Commission invites
public comment on its cost-benefit
considerations, including the section
15(a) factors described above.
Commenters are also invited to submit
any data or other information they may
have quantifying or qualifying the costs
and benefits of the proposed
amendments.

C. Antitrust Laws

Section 15(b) of the CEA requires the
Commission to take into consideration
the public interest to be protected by the
antitrust laws and endeavor to take the
least anticompetitive means of
achieving the purposes of this Act, in
issuing any order or adopting any
Commission rule or regulation
(including any exemption under section
4(c) or 4c(b)), or in requiring or
approving any bylaw, rule or regulation
of a contract market or registered futures

association established pursuant to
section 17 of this Act.?3

The Commission believes that the
public interest to be protected by the
antitrust laws is generally to protect
competition. The Commission requests
comment on whether the proposed
amendments implicate any other
specific public interest to be protected
by the antitrust laws.

The Commission has considered the
proposed amendments to determine
whether they are anticompetitive, and
has preliminarily identified no
anticompetitive effects. The
Commission requests comment on
whether these rule proposals are
anticompetitive and, if they are, what
the anticompetitive effects are.

Because the Commission has
preliminarily determined that the
proposed amendments are not
anticompetitive and have no
anticompetitive effects, the Commission
has not identified any less competitive
means of achieving the purposes of the
Act. The Commission requests comment
on whether there are less
anticompetitive means of achieving the
relevant purposes of the Act that would
otherwise be served by adopting the
proposed amendments.

List of Subjects in 17 CFR Part 23

Capital and margin requirements,
Major swap participants, Swap dealers,
Swaps.

For the reasons stated in the
preamble, the Commodity Futures
Trading Commission proposes to amend
17 CFR part 23 as set forth below:

PART 23—SWAP DEALERS AND
MAJOR SWAP PARTICIPANTS

m 1. The authority citation for part 23
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 6, 6a, 6b, 6b—1,
6¢, 6p, 6r, 65, 6t, 9, 9a, 12, 12a, 13b, 13c, 164,
18, 19, 21.

Section 23.160 also issued under 7 U.S.C.
2(i); Sec. 721(b), Pub. L. 111-203, 124 Stat.
1641 (2010).

m 2.In §23.151, revise the definition of
“Material swaps exposure” to read as
follows:

§23.151 Definitions applicable to margin
requirements.
* * * * *

Material swaps exposure for an entity
means that, as of September 1 of any
year, the entity and its margin affiliates
have an average month-end aggregate
notional amount of uncleared swaps,
uncleared security-based swaps, foreign
exchange forwards, and foreign

937 U.S.C. 19(b).
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exchange swaps with all counterparties
for March, April, and May of that year
that exceeds $8 billion, where such
amount is calculated only for the last
business day of the month. An entity
shall count the average month-end
aggregate notional amount of an
uncleared swap, an uncleared security-
based swap, a foreign exchange forward,
or a foreign exchange swap between the
entity and a margin affiliate only one
time. For purposes of this calculation,
an entity shall not count a swap that is
exempt pursuant to §23.150(b) or a
security-based swap that qualifies for an
exemption under section 3C(g)(10) of
the Securities Exchange Act of 1934 (15
U.S.C. 78¢-3(g)(4)) and implementing
regulations or that satisfies the criteria
in section 3C(g)(1) of the Securities
Exchange Act of 1934 (15 U.S.C. 78—
c3(g)(4)) and implementing regulations.

m 3.In § 23.154, add paragraph (a)(5) to
read as follows:

§23.154 Calculation of initial margin.
(a) * % %

(5) A covered swap entity would be
deemed to calculate initial margin as
required by paragraph (a)(1) of this
section if it uses the amount of initial
margin calculated by a counterparty that
is a swap entity and the initial margin
amount is calculated using the swap
entity’s risk-based model that meets the
requirements of paragraph (b) of this
section or is approved by a prudential
regulator, provided that initial margin
calculated in such manner is used only
with respect to uncleared swaps entered
into by the covered swap entity and the
swap entity for the purpose of hedging
the covered swap entity’s swaps with
non-swap entity counterparties.

* * * * *

Issued in Washington, DG, on August 17,
2020, by the Commission.

Robert Sidman,
Deputy Secretary of the Commission.

Note: The following appendices will not
appear in the Code of Federal Regulations.

Appendices to Margin Requirements for
Uncleared Swaps for Swap Dealers and
Major Swap Participants—Commission
Voting Summary and Commissioners’
Statements

Appendix 1—Commission Voting
Summary

On this matter, Chairman Tarbert and
Commissioners Quintenz, Behnam, Stump,
and Berkovitz voted in the affirmative. No
Commissioner voted in the negative.

Appendix 2—Supporting Statement of
Commissioner Dawn D. Stump
Overview

I am pleased to support the proposed
rulemaking that the Commission is issuing
with respect to the definition of “material
swap exposure’” and an alternative margin
calculation method in connection with the
Commission’s margin requirements for
uncleared swaps.

This proposed rulemaking addresses
recommendations that the Commission has
received from its Global Markets Advisory
Committee (“GMAC”), which I am proud to
sponsor, and is based on a comprehensive
report prepared by GMAC’s Subcommittee on
Margin Requirements for Non-Cleared Swaps
(“GMAC Margin Subcommittee”).? It
demonstrates the value added to the
Commission’s policymaking by its Advisory
Committees, in which market participants
and other interested parties come together to
provide us with their perspectives and
potential solutions to practical problems.

The proposed rulemaking contains two
proposals, which have much to commend
them. These proposals further objectives that
I have commented on before:

e The imperative of harmonizing our
margin requirements with those of our
international colleagues around the world in
order to facilitate compliance and
coordinated regulatory oversight; and

o the benefits of codifying relief that has
been issued by our Staff and re-visiting our
rules, where appropriate.

I am very appreciative of the many people
whose efforts have contributed to bringing
this proposed rulemaking to fruition. First,
the members of the GMAG, and especially
the GMAC Margin Subcommittee, who
devoted a tremendous amount of time to
quickly provide us with a high-quality report
on complex margin issues at the same time
they were performing their “day jobs” during
a global pandemic. Second, Chairman
Tarbert, for his willingness to include this
proposed rulemaking on the busy agenda that
he has laid out for the Commission for the
rest of this year. Third, my fellow
Commissioners, for working with me on
these important issues. And finally, the Staff
of the Division of Swap Dealer and
Intermediary Oversight (“DSIO”’), whose
tireless efforts have enabled us to advance
these initiatives to assure that our uncleared
margin rules are workable for all and are in
line with international standards, thereby
enhancing compliance consistent with our
responsibilities under the Commodity
Exchange Act (“CEA”).

Background: A Different Universe Is Coming
Into Scope of the Uncleared Margin Rules

The Commission’s uncleared margin rules
for swap dealers, like the Framework of the
Basel Committee on Banking Supervision

1 Recommendations to Improve Scoping and
Implementation of Initial Margin Requirements for
Non-Cleared Swaps, Report to the CFTC’s Global
Markets Advisory Committee by the Subcommittee
on Margin Requirements for Non-Cleared Swaps
(April 2020), available at https://www.cftc.gov/
media/3886/GMAC_051920MarginSubcommittee
Report/download.

and the Board of the International
Organization of Securities Commissions
(“BCBS/IOSCO”) 2 on which they are based,
were designed primarily to ensure the
exchange of margin between the largest
financial institutions for their uncleared
swap transactions with one another. These
institutions and transactions are already
subject to uncleared margin requirements.

Pursuant to the phased implementation
schedule of the Commission’s rules and the
BCBS/IOSCO Framework, though, a different
universe of market participants—presenting
unique considerations—is coming into scope
of the margin rules. It is only now, as we
enter into the final phases of the
implementation schedule, that the
Commission’s uncleared margin rules will
apply to a significant number of financial
end-users, and we have a responsibility to
make sure they are fit for that purpose.
Accordingly, now is the time we must
explore whether the regulatory parameters
that we have applied to the largest financial
institutions in the earlier phases of margin
implementation need to be tailored to
account for the practical operational
challenges posed by the exchange of margin
when one of the counterparties is a pension
plan, endowment, insurance provider,
mortgage service provider, or other financial
end-user.

International Harmonization To Enhance
Compliance and Coordinated Regulation

The first proposal in this proposed
rulemaking would revise the calculation
method for determining whether financial
end-users come within the scope of the
initial margin (“IM”) requirements, and the
timing for compliance with the IM
requirements after the end of the phased
compliance schedule. These changes would
align certain timing and calculation issues
under the Commission’s margin rules with
both the BCBS/IOSCO Framework and the
manner in which these issues are handled by
our regulatory colleagues in all other major
market jurisdictions.

Swap dealers must exchange IM with
respect to uncleared swaps that they enter
into with a financial end-user counterparty
that has ““material swap exposure” (“MSE”).
The Commission’s margin rules provide that
after the last phase of compliance, MSE is to
be determined on January 1, and that an
entity has MSE if it has more than $8 billion
in average aggregate notional amount
(“AANA”) during June, July, and August of
the prior year. By contrast, under the BCBS/
IOSCO Framework and in virtually every
other country in the world, an entity is
determined to come into scope of the IM
requirement on September 1, and an entity
has MSE if it has the equivalent of $8 billion
in AANA 3 during March, April, and May of
that year.

The reason the United States is out-of-step
with the rest of the world on these timing
and calculation issues is not because of any

2 See generally BCBS/IOSCO, Margin
requirements for non-centrally cleared derivatives
(July 2019), available at https://www.bis.org/bcbs/
publ/d475.pdf.

3The MSE threshold under the BCBS/IOSCO
Framework is stated in euros rather than dollars.


https://www.cftc.gov/media/3886/GMAC_051920MarginSubcommitteeReport/download
https://www.cftc.gov/media/3886/GMAC_051920MarginSubcommitteeReport/download
https://www.cftc.gov/media/3886/GMAC_051920MarginSubcommitteeReport/download
https://www.bis.org/bcbs/publ/d475.pdf
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considered policy determination. Rather, it is
simply the result of a quirk that the margin
rules were adopted based on the BCBS/
I0SCO Framework that was in effect at the
time—but the BCBS/IOSCO Framework was
revised two years later.

In a further disconnect, the Commaission’s
margin rules look to the daily average AANA
during the three-month calculation period for
determining MSE, whereas the BCBS/IOSCO
Framework and other major market
jurisdictions base the AANA calculation on
an average of month-end dates during that
period. Yet, the proposing release notes that
the Commission’s Office of the Chief
Economist has estimated that calculations
based on end-of-month AANA generally
would yield similar results as calculations
based on the Commission’s current daily
AANA approach.

The Commission is proposing to amend
these timing and calculation provisions of its
uncleared margin rules to harmonize them
with the BCBS/IOSCO Framework and the
approach followed by our international
colleagues around the world. Given the
global nature of the derivatives markets, we
should always seek international
harmonization of our regulations unless a
compelling reason exists not to do so—which
is not the case here.

Indeed, in the Dodd-Frank Act, Congress
specifically directed the Commission, “[iln
order to promote effective and consistent
global regulation of swaps,” to “‘consult and
coordinate with foreign regulatory authorities
on the establishment of consistent
international standards with respect to the
regulation . . . of swaps [and] swap entities

. .74 And when the G-20 leaders met in
Pittsburgh in the midst of the financial crisis
in 2009, they, too, recognized that a workable
solution for global derivatives markets
demands coordinated policies and
cooperation.?®

The MSE proposal being issued today is
true to the direction of Congress in the Dodd-
Frank Act, and honors the commitment of the
G—20 leaders at the Pittsburgh summit.
Differences between countries in the detailed
timing and calculation requirements with
respect to uncleared margin compel
participants in these global markets to run
multiple compliance calculations—for no
particular regulatory reason. This not only
forces market participants to bear
unnecessary costs, but actually hinders
compliance with margin requirements
because of the entirely foreseeable prospect
of calculation errors in applying the different
rules.

As noted above, now is the time to address
this disjunction in MSE timing and

4 See section 752(a) of the Dodd-Frank Wall Street
Reform and Consumer Protection Act, Public Law
111-203, 124 Stat. 1376 (2010) (“Dodd-Frank Act”).

5 See Leaders’ Statement from the 2009 G-20
Summit in Pittsburgh, Pa. at 7 (September 24-25,
2009) (“We are committed to take action at the
national and international level to raise standards
together so that our national authorities implement
global standards consistently in a way that ensures
a level playing field and avoids fragmentation of
markets, protectionism, and regulatory arbitrage”),
available at https://www.treasury.gov/resource-
center/international/g7-g20/Documents/pittsburgh_
summit_leaders_statement_250909.pdf.

calculation requirements because the
financial end-users to which the MSE
definition applies are coming into scope of
the margin rules. Both Congress and the G-
20 leaders recognized that because modern
swap markets are not bound by jurisdictional
borders, they cannot function absent
consistent international standards.
Harmonization fosters both improved
compliance and effectively regulated markets
through coordinated oversight—which must
always be our goals.

During the unfortunate events of the
financial crisis, we learned that coordination
among global regulators, working towards a
common objective, is essential. That lesson
remains true today, and we are reminded that
disregarding this reality has the potential to
weaken, rather than strengthen, the
effectiveness of our oversight and the
resilience of global derivatives markets.

The Benefits of Codifying Staff Relief and
Re-Visiting Our Rules

The second proposal in the proposed
rulemaking would codify existing DSIO no-
action relief in recognition of market
realities. Our Staff often has occasion to issue
relief or take other action in the form of no-
action letters, interpretative letters, or
advisories on various issues and in various
circumstances. This affords the Commission
a chance to observe how the Staff action
operates in real-time, and to evaluate lessons
learned. With the benefit of this time and
experience, the Commission should then
consider whether codifying such staff action
into rules is appropriate.6 As I have said
before, “[i]t is simply good government to re-
visit our rules and assess whether certain
rules need to be updated, evaluate whether
rules are achieving their objectives, and
identify rules that are falling short and
should be withdrawn or improved.” 7

The proposal we are issuing today would
codify the alternative IM calculation method
set out in DSIO no-action Letter No. 19-29.8
It would provide that a swap dealer may use
the risk-based model calculation of IM of a

6 See comments of Commissioner Dawn D. Stump
during Open Commission Meeting on January 30,
2020, at 183 (noting that after several years of no-
action relief regarding trading on swap execution
facilities (“SEFs”’), “we have the benefit of time and
experience and it is time to think about codifying
some of that relief. . . . [T]he SEFs, the market
participants, and the Commission have benefited
from this time and we have an obligation to provide
more legal certainty through codifying these
provisions into rules.”), available at https://
www.cftc.gov/sites/default/files/2020/08/
1597339661/openmeeting_013020_Transcript.pdf.

7 Statement of Commissioner Dawn D. Stump for
CFTG Open Meeting on: (1) Final Rule on Position
Limits and Position Accountability for Security
Futures Products; and (2) Proposed Rule on Public
Rulemaking Procedures (Part 13 Amendments)
(September 16, 2019), available at https://
www.cftc.gov/PressRoom/SpeechesTestimony/
stumpstatement091619.

8 CFTC Letter No. 19-29, Request for No-Action
Relief Concerning Calculation of Initial Margin
(December 19, 2019), available at https://
www.cftc.gov/LawRegulation/CFTCStaffLetters/
letters.htm?title=&field_csl_letter_types_target_
id%5B%5D=636&field_csl_divisions_target_
id%5B%5D=596&field_csl_letter_year_
value=2019&=Apply.

counterparty that is a CFTC-registered swap
dealer as the amount of IM that the former
must collect from the latter. The proposing
release states the Commission’s expectation
that the proposal generally would be used by
swap dealers with a discrete and limited
swap business consisting primarily of
entering into uncleared swaps with end-user
counterparties and then hedging the risk of
those swaps with uncleared swaps entered
into with a few swap dealers.

This proposal is subject to conditions that:
(1) The applicable risk-based model be
approved by either the Commission, the
National Futures Association, or a prudential
regulator; and (2) the uncleared swaps for
which a swap dealer uses the risk-based
model calculation of IM of its swap dealer
counterparty are entered into for the purpose
of hedging the former’s own risk from
entering into swaps with non-swap dealer
counterparties.

Simply put, not all swap dealers are
created equal. It is therefore appropriate to
tailor our uncleared margin regime
accordingly. Letter No. 19-29 recognized this
reality and smoothed the rough edges of our
otherwise one-size-fits-all uncleared margin
rules, and I support the proposal to codify
that result.

There Remains Unfinished Business

The report of the GMAC Margin
Subcommittee recommended several actions
beyond those contained in this proposed
rulemaking in order to address the unique
challenges associated with the application of
uncleared margin requirements to end-users.
Having been present for the development of
the Dodd-Frank Act, I recall the concerns
expressed by many lawmakers about
applying the new requirements to end-users.
The practical challenges with respect to
uncleared margin that caused uneasiness
back in 2009-2010 are now much more
immediate as the margin requirements are
being phased in to apply to these end-users.

So, while I am pleased at the steps the
Commission is taking in this proposed
rulemaking, I hope that we can continue to
work together to address the other
recommendations included in the GMAC
Margin Subcommittee’s report. The need to
do so will only become more urgent as time
marches on.

Conclusion

To be clear, these proposals to amend the
Commission’s uncleared margin rules are not
a “roll-back” of the margin requirements that
apply today to the largest financial
institutions in their swap transactions with
one another. Rather, the proposals reflect a
thoughtful refinement of our rules to align
them with the rest of the international
regulatory community, and to take account of
specific circumstances in which they impose
substantial operational challenges (i.e., they
are not workable) when applied to other
market participants that are coming within
the scope of their mandates. I look forward
to receiving public input on any
improvements that can be made to the
proposals to further enhance compliance
with the Commission’s uncleared margin
requirements.
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Appendix 3—Statement of
Commissioner Dan M. Berkovitz

I support issuing for public comments two
notices of proposed rulemaking to improve
the operation of the CFTC’s Margin Rule.?
The Margin Rule requires certain swap
dealers (“SDs”’) and major swap participants
(“MSPs”) to post and collect initial and
variation margin for uncleared swaps.2 The
Margin Rule is critical to mitigating risks in
the financial system that might otherwise
arise from uncleared swaps. I support a
strong Margin Rule, and I look forward to
public comments on the proposals, including
whether certain elements of the proposals
could increase risk to the financial system
and how the final rule should address such
risks.

The proposals address: (1) The definition
of material swap exposure (“MSE”) and an
alternative method for calculating initial
margin (“the MSE and Initial Margin
Proposal”); and (2) the application of the
minimum transfer amount (“MTA”’) for
initial and variation margin (‘‘the MTA
Proposal”’). They build on frameworks
developed by the Basel Committee on
Banking Supervision and International
Organization of Securities Commissions
(“BCBS/IOSCO”),3 existing CFTC staff no-
action letters, and recommendations made to
the CFTC’s Global Markets Advisory
Committee (“GMAC”).4 I thank
Commissioner Stump for her leadership of
the GMAC and her work to bring these issues
forward for the Commission’s consideration.

Today’s proposed amendments to the
Margin Rule could help promote liquidity
and competition in swaps markets by
allowing the counterparties of certain end-
users to rely on the initial margin
calculations of the more sophisticated SDs
with whom they enter into transactions
designed to manage their risks, subject to
safeguards. They would also address
practical challenges in the Commission’s
MTA rules that arise when an entity such as
a pension plan or endowment retains asset
managers to invest multiple separately
managed accounts (“SMAs”). Similar
operational issues are addressed with respect
to initial and variation margin MTA
calculations.

1 Margin Requirements for Uncleared Swaps for
Swap Dealers and Major Swap Participants, 81 FR
636 (Jan. 6, 2016) (“Margin Rule”).

2 See also Commodity Exchange Act (“CEA”)
section 4s(e). The CEA, as amended by the Dodd-
Frank Act, requires the Commission to adopt rules
for minimum initial and variation margin for
uncleared swaps entered into by SDs and MSPs for
which there is no prudential regulator. Although
addressed in the rules, there are currently no
registered MSPs.

3BCBS/IOSCO, Margin requirements for non-
centrally cleared derivatives (July 2019), https://
www.bis.org/bcbs/publ/d475.pdf. The BCBS/IOSCO
framework was originally promulgated in 2013 and
later revised in 2015.

4Recommendations to Improve Scoping and
Implementation of Initial Margin Requirements for
Non-Cleared Swaps, Report to the CFTC’s Global
Markets Advisory Committee by the Subcommittee
on Margin Requirements for Non-Cleared Swaps,
April 2020, https://www.cftc.gov/media/3886/
GMAC_051920MarginSubcommitteeReport/
download.

These operational and other benefits justify
publishing the MSE and Initial Margin
Proposal and the MTA Proposal in the
Federal Register for public comment.
However, I am concerned that specific
aspects of each of these proposed rules could
weaken the Margin Rule and increase risk by
creating a potentially larger pool of
uncollateralized, uncleared swaps exposure.
My support for finalizing these proposals
will depend on how the potential increased
risks are addressed.

One potential risk in the MSE and Initial
Margin Proposal arises from amending the
definition of MSE to align it with the BCBS/
IOSCO framework.5 One element of the
proposal would amend the calculation of the
average daily aggregate notional amount
(“AANA”) of swaps. The proposed rule
would greatly reduce the number of days
used in the calculation, reducing it from an
average of all business days in a three month
period to the average of the last business day
in each month of a three month period.¢ The
result would be that a value now calculated
across approximately 60+ data points (i.e.,
business days) would be confined to only
three data points, and could potentially
become less representative of an entity’s true
AANA and swaps exposure. Month-end
trading adjustments could greatly skew the
AANA average for an entity.

When the Commission adopted the Margin
Rule in 20186, it rejected the MSE calculation
approach now under renewed consideration.
U.S. prudential regulators also declined to
follow the BCBS/IOSCO framework in this
regard. The Commission noted in 2016 that
an entity could “window dress” its exposure
and artificially reduce its AANA during the
measurement period.” Even in the absence of
window dressing, there are also concerns that
short-dated swaps, including intra-month
natural gas and electricity swaps, may not be
captured in a month-end calculation
window. While the MSE and Initial Margin
Proposal offers some analysis addressing
these issues, it may be difficult to extrapolate
market participants’ future behavior based on
current regulatory frameworks. I look forward
to public comment on these issues.

The MSE and Initial Margin Proposal and
the MTA Proposal each raise additional
concerns that merit public scrutiny and
comment. The MTA Proposal, for example,
would permit a minimum transfer amount of
$50,000 for each SMA of a counterparty. In
the event of more than 10 SMAs with a single
counterparty (each with an MTA of $50,000),
the proposal would functionally displace the
existing aggregate limit of $500,000 on a
particular counterparty’s uncollateralized
risk for uncleared swaps. The proposal
would also state that if certain entities agree
to have separate MTAs for initial and
variation margin, the respective amounts of

517 CFR 23.151.

6 Existing Commission regulation 23.151 specifies
June, July, and August of the prior year as the
relevant calculation months. The proposed rule
would amend this to March, April, and May of the
current year. The proposed rule would also amend
the calculation date from January 1 to September 1.
These amendments would be consistent with the
BCBS/IOSCO framework.

7 See CFTC Margin Rule, 81 FR at 645.

MTA must be reflected in their required
margin documentation. Under certain
scenarios, these separate MTAs could result
in the exchange of less total margin than if
initial and variation margin were aggregated.

The MSE and Initial Margin Proposal and
the MTA Proposal both articulate rationales
why the Commission preliminarily believes
that the risks summarized above, and others
noted in the proposals, may not materialize.
The Commission’s experience with relevant
staff no-action letters may also appear to
lessen concerns around the proposals. While
each item standing on its own may not be a
significant concern, the collective impact of
the proposed rules may be a reduction in the
strong protections afforded by the 2016
Margin Rule—and an increase in risk to the
U.S. financial system. The Commission must
resist the allure of apparently small,
apparently incremental, changes that, taken
together, dilute the comprehensive risk
framework for uncleared swaps.

Ilook forward to public comments and to
continued deliberation on what changes to
the MSE and Initial Margin Proposal and the
MTA Proposal are appropriate. I thank
Commissioner Stump, our fellow
Commissioners, and staff of the Division of
Swap Dealer and Intermediary Oversight for
their extensive engagement with my office on
these proposals.

[FR Doc. 2020-18303 Filed 9-22-20; 8:45 am]|
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Regulations Regarding “Intended
Uses”

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA, the Agency, or
we) is proposing to amend its medical
product “intended use” regulations.
This action, if finalized, will amend
FDA'’s regulations describing the types
of evidence relevant to determining
whether a product is intended for use as
a drug or device under the Federal
Food, Drug, and Cosmetic Act (FD&C
Act), the Public Health Service Act (PHS
Act), and FDA’s implementing
regulations, including whether an
approved or cleared medical product is
intended for a new use. This action will
also repeal and replace the portions of

a final rule issued on January 9, 2017,
that never became effective. This action
is intended to provide direction and


https://www.cftc.gov/media/3886/GMAC_051920MarginSubcommitteeReport/download
https://www.cftc.gov/media/3886/GMAC_051920MarginSubcommitteeReport/download
https://www.cftc.gov/media/3886/GMAC_051920MarginSubcommitteeReport/download
https://www.bis.org/bcbs/publ/d475.pdf
https://www.bis.org/bcbs/publ/d475.pdf

Federal Register/Vol. 85, No. 185/ Wednesday, September 23, 2020/Proposed Rules

59719

clarity to regulated industry and other
stakeholders.

DATES: Submit either electronic or
written comments on the proposed rule
by October 23, 2020.

ADDRESSES: You may submit comments
as follows. Please note that late,
untimely filed comments will not be
considered. Electronic comments must
be submitted on or before October 23,
2020. The https://www.regulations.gov
electronic filing system will accept
comments until 11:59 p.m. Eastern Time
at the end of October 23, 2020.
Comments received by mail/hand
delivery/courier (for written/paper
submissions) will be considered timely
if they are postmarked or the delivery
service acceptance receipt is on or
before that date.

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.
Comments submitted electronically,
including attachments, to https://
www.regulations.gov will be posted to
the docket unchanged. Because your
comment will be made public, you are
solely responsible for ensuring that your
comment does not include any
confidential information that you or a
third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such
as a manufacturing process. Please note
that if you include your name, contact
information, or other information that
identifies you in the body of your
comments, that information will be
posted on https://www.regulations.gov.

¢ If you want to submit a comment
with confidential information that you
do not wish to be made available to the
public, submit the comment as a
written/paper submission and in the
manner detailed (see ‘“Written/Paper
Submissions” and “Instructions”).

Written/Paper Submissions

Submit written/paper submissions as
follows:

e Mail/Hand Delivery/Courier (for
written/paper submissions): Dockets
Management Staff (HFA-305), Food and
Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

e For written/paper comments
submitted to the Dockets Management
Staff, FDA will post your comment, as
well as any attachments, except for
information submitted, marked and
identified, as confidential, if submitted
as detailed in “Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—
2015-N-2002 for “Amendments to
Regulations Regarding ‘Intended Uses’.”
Received comments, those filed in a
timely manner (see ADDRESSES), will be
placed in the docket and, except for
those submitted as “Confidential
Submissions,” publicly viewable at
https://www.regulations.gov or at the
Dockets Management Staff between 9
a.m. and 4 p.m., Monday through
Friday, 240-402-7500.

¢ Confidential Submissions—To
submit a comment with confidential
information that you do not wish to be
made publicly available, submit your
comments only as a written/paper
submission. You should submit two
copies total. One copy will include the
information you claim to be confidential
with a heading or cover note that states
“THIS DOCUMENT CONTAINS
CONFIDENTIAL INFORMATION.” The
Agency will review this copy, including
the claimed confidential information, in
its consideration of comments. The
second copy, which will have the
claimed confidential information
redacted/blacked out, will be available
for public viewing and posted on
https://www.regulations.gov. Submit
both copies to the Dockets Management
Staff. If you do not wish your name and
contact information to be made publicly
available, you can provide this
information on the cover sheet and not
in the body of your comments and you
must identify this information as
“confidential.” Any information marked
as “‘confidential” will not be disclosed
except in accordance with 21 CFR 10.20
and other applicable disclosure law. For
more information about FDA’s posting
of comments to public dockets, see 80
FR 56469, September 18, 2015, or access
the information at: https://
www.govinfo.gov/content/pkg/FR-2015-
09-18/pdf/2015-23389.pdf.

Docket: For access to the docket to
read background documents or the
electronic and written/paper comments
received, go to https://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852, 240—-402—-7500.
FOR FURTHER INFORMATION CONTACT:
Kelley Nduom, Center for Drug
Evaluation and Research, Food and
Drug Administration, 10903 New
Hampshire Ave., Silver Spring, MD
20993-0002, 301-796-5400,
kelley.nduom@fda.hhs.gov.
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I. Executive Summary

A. Purpose of the Proposed Rule

FDA is proposing to amend its
existing regulations (§§201.128 and
801.4 (21 CFR 201.128 and 801.4))
describing the types of evidence
relevant to determining a product’s
intended uses under the FD&C Act, the
PHS Act, and FDA’s implementing
regulations, including whether a
product meets the definition of a drug
or device and whether an approved or
cleared medical product is intended for
a new use. The Agency issued a
proposed rule in 2015 and a final rule
in 2017 revising the language of these
intended use regulations, with the
intent to conform them to the Agency’s
current practice in applying the
regulations (see final rule, “Clarification
of When Products Made or Derived
From Tobacco Are Regulated as Drugs,
Devices, or Combination Products;
Amendments to Regulations Regarding
‘Intended Uses’” (82 FR 2193, January 9,
2017)). These amendments did not
reflect a change in FDA’s approach
regarding types of evidence of intended
use for drugs and devices. However,
after receiving a petition that requested
the Agency reconsider these
amendments, FDA delayed the effective
date of the final rule and reopened the
docket to invite public comment. A
number of comments submitted during
the reopening raised questions and
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concerns about the amendments. On
March 18, 2018, FDA delayed the
effective date of the intended use
amendments until further notice to
allow further consideration of the
substantive issues raised in the
comments received.

After considering the issues raised in
the petition and comments submitted
during the reopening, FDA is proposing
to repeal the portions of the final rule
issued on January 9, 2017, that never
became effective and to issue a new rule
to provide more clarity regarding the
types of evidence that are relevant in
determining a product’s intended uses.
This action is intended to provide
direction and clarity to regulated
industry and other stakeholders.

B. Summary of the Major Provisions of
the Proposed Rule

FDA proposes to amend its intended
use regulations for medical products
(§§201.128 and 801.4) to better reflect
the Agency’s current practices in
evaluating whether a product is
intended for use as a drug or device,
including whether an approved or
cleared medical product is intended for
a new use. Some firms have expressed
concern that the last sentence of
§201.128 could be read to mean that a
firm’s mere knowledge of an
unapproved use of its approved drug
product automatically triggers
requirements for new labeling that in

turn renders distribution of that
approved product unlawful without
approval of a supplemental application.
Section 801.4 contains comparable
language regarding medical devices. The
Agency is proposing to delete the last
sentence of §§201.128 and 801.4 and to
insert a new clause in the body of the
regulations (“provided, however, that a
firm would not be regarded as intending
an unapproved new use for an
[approved or cleared medical product]
based solely on that firm’s knowledge
that such [product] was being
prescribed or used by health care
providers for such use”) to clarify that

a firm’s knowledge that health care
providers are prescribing or using its
approved or cleared medical product for
an unapproved use would not, by itself,
automatically trigger obligations for the
firm to provide labeling for that
unapproved use. In addition, FDA
proposes amending the text of
§§201.128 and 801.4 to provide
additional clarification regarding the
types of evidence that are relevant to
determining a product’s intended uses.
Additional clarification is provided in
the preamble.

FDA is also proposing to insert in
§§201.128 and 801.4 a reference to
§1100.5 (21 CFR 1100.5), which
describes when a product made or
derived from tobacco that is intended
for human consumption will be subject
to regulation as a drug, device, or

combination product. This change is
being proposed to clarify the interplay
between the drug and device intended
use regulations and FDA'’s regulations
governing products that are made or
derived from tobacco and intended for
human consumption.

C. Legal Authority

Among the provisions that provide
authority for this proposed rule are
sections 201, 403(r), 503(g), and 701(a)
of the FD&C Act (21 U.S.C. 321, 343(r),
353(g), 371(a)); section 5(b)(3) of the
Orphan Drug Act (21 U.S.C.
360ee(b)(3)); and sections 215, 301,
351(i) and (j), and 361 of the PHS Act
(42 U.S.C. 216, 241, 262(i) and (j), and
264).

D. Costs and Benefits

The benefit of this proposed rule is
the added clarity and certainty for firms
and stakeholders regarding the evidence
relevant to establishing whether a
product is intended for use as a drug or
device, including whether an approved
or cleared medical product is intended
for a new use. We do not have evidence
that the proposed rule would impose
costs on currently marketed products.

II. Meaning of Certain Terms in This
Preamble

As used in this preamble, the
following terms have the meanings
noted below.1

Term

Meaning

Approved or cleared medical
product.

notification).
Approved or cleared medical
use.

Medical products
Products unapproved for any
medical use.

Unapproved use of an ap-
proved product.

This term refers to a medical product that may be legally introduced into interstate commerce for at least one use
under the FD&C Act or the PHS Act as a result of having satisfied applicable premarket statutory and regu-
latory requirements (including devices that are granted marketing authorization or are exempt from premarket

This term refers to an intended use included in the required labeling for an FDA-approved medical product, an in-
tended use included in the indications for use statement for a device cleared or granted marketing authorization
by FDA, or an intended use of a device that falls within an exemption from premarket notification.

This term refers to manufacturers, packers, and distributors of FDA-regulated products and all their representa-
tives, including both individuals and corporate entities.

This term refers to individuals such as physicians, veterinarians, dentists, physician assistants, nurse practi-
tioners, pharmacists, or registered nurses who are licensed or otherwise authorized by the State to prescribe,
order, administer, or use medical products.

This term refers to drugs and devices, including human biological products.

This term refers to medical products that are not approved or cleared (as that term is described above) by FDA
for any medical use, and which must be approved or cleared to be legally marketed for such use.

This term also includes products that are marketed for non-medical uses, such as dietary supplements, conven-
tional foods, and cosmetics.

This term refers to an intended use that is not included in the required labeling of an FDA-approved medical
product, an intended use that is not included in the indications for use statement for a device cleared or grant-
ed marketing authorization by FDA, or an intended use of a device that does not fall within an exemption from
premarket notification.

1Nothing in this table is intended to construe
terms in the FD&C Act, the PHS Act, or FDA’s

implementing regulations, nor does the information

in the table otherwise affect discussions outside the

context of this preamble.
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III. Background

A. Introduction and History of the
Rulemaking

In the Federal Register of September
25, 2015 (80 FR 57756), FDA issued a
proposed rule entitled “Clarification of
When Products Made or Derived From
Tobacco Are Regulated as Drugs,
Devices, or Combination Products;
Amendments to Regulations Regarding
‘Intended Uses.”” Among other
proposals, that 2015 notice of proposed
rulemaking proposed certain changes to
FDA'’s existing regulations describing
the types of evidence relevant to
determining a product’s intended uses
(see §§201.128 (drugs) and 801.4
(devices)). These amendments were
intended to clarify FDA’s existing
interpretation and application of these
regulations (see 80 FR 57756 at 57761).
Specifically, the amendments were
intended to clarify that a firm would not
be regarded as intending an unapproved
new use for an approved product based
solely on that firm’s knowledge that its
product was being prescribed or used by
health care providers for such use (see
80 FR 57756 at 57761). FDA proposed
to delete the last sentence of the
intended use regulations (§§ 201.128
and 801.4) to provide this clarification,
in addition to some other changes.

Before FDA'’s issuance of the
proposed rule in 2015, some firms had
expressed concern with the last
sentence of § 201.128. (Refs. 1 to 3).
That sentence states that if a
manufacturer knows, or has knowledge
of facts that would give him notice, that
a drug introduced into interstate
commerce by him is to be used for
conditions, purposes, or uses other than
the ones for which he offers it, he is
required to provide adequate labeling
for such a drug that accords with such
other uses. (§ 801.4 contains comparable
language.) These firms asserted (with
some variations in the argument) that
this sentence could be read to mean that
whenever a manufacturer knew that its
approved drug was being prescribed or
used by a health care provider for an
unapproved use, the manufacturer
would be required to alter the labeling
of a drug to provide adequate directions
for such unapproved use. Firms further
asserted that this addition to FDA-
approved labeling would transform the
drug into a new drug that cannot be sold
without first obtaining approval of a
supplemental new drug application
pursuant to sections 201(p) and 505(a)
(21 U.S.C. 355(a)) of the FD&C Act.2

2The same argument could apply with respect to
new animal drugs (see sections 201(v) and 512(a)
(21 U.S.C. 360b(a) of the FD&C Act).

Firms asserted that, based on this, under
the last sentence of § 201.128, a
manufacturer’s mere knowledge of an
unapproved use of its approved drug
automatically triggers requirements for
new labeling that in turn renders
distribution of that approved product
unlawful without approval of a
supplemental application.

In the 2015 proposed rule, the
proposed deletion of the last sentence of
§§ 201.128 and 801.4 was intended to
clarify the following: When a firm is
distributing an approved or cleared
medical product, evidence that the firm
knows that health care providers are
prescribing or using that approved or
cleared medical product for an
unapproved use would not, by itself,
automatically trigger obligations for the
firm to provide labeling for the uses for
which the health care providers are
prescribing or using the product. FDA’s
clarification of its position and
proposed deletion of the last sentence of
these regulations in the proposed rule
was not intended to suggest that FDA
sought to otherwise change the scope of
evidence relevant to intended use.

At the time the final rule issued in
January 2017, FDA believed that the
goals described in the preceding
paragraph would be better achieved by
amending the last sentence of each
intended use regulation, rather than by
deleting the sentences (see 82 FR 2193
at 2206). In the preamble to that final
rule, FDA explained that the revised
language was intended to achieve the
goal described in the proposed rule by
amending the last sentence so that it no
longer suggested that a firm’s mere
knowledge that its approved or cleared
product is being prescribed or used for
an unapproved use would, on its own,
trigger the requirement to provide
adequate labeling (see 82 FR 2193 at
2206). The revised sentence was also
intended to reflect FDA’s longstanding
position, discussed in both the
preambles to the 2015 proposed rule
and the 2017 final rule, that the
intended use of a product can be
evaluated based on ““any relevant source
of evidence,” including a variety of
direct and circumstantial evidence (see
82 FR 2193 at 2206). The text of the
final rule used the phrase “the totality
of the evidence” to accomplish these
goals (see 82 FR 2193 at 2206).

The final rule was published with an
initial effective date of February 8, 2017,
which was delayed until March 21,
2017, in accordance with the
memorandum of January 20, 2017, from
the Assistant to the President and Chief
of Staff, entitled ‘““‘Regulatory Freeze
Pending Review” (Ref. 4). On February
8, 2017, various industry organizations

filed a petition (Docket No. FDA-2015—
N-2002-1977) raising concerns with the
January 2017 final rule. In March 2017,
we further delayed the effective date of
the final rule and reopened the docket
to invite additional public comment. In
March 2018, we delayed the effective
date of the intended use amendments
until further notice to allow for further
consideration of the substantive issues
raised in the comments received.
Having considered these issues, FDA is
proposing to repeal the intended use
amendments contained in the final rule
issued on January 9, 2017, that never
took effect, and to issue a new rule that
would replace the January 2017 rule in
amending the intended use regulations
to further clarify the types of evidence
relevant to determining a product’s
intended uses. The January 2017 final
rule also added a new regulation

(§ 1100.5) to title 21 of the CFR (see 82
FR 2193 at 2217). That regulation
became effective on March 19, 2018. Its
status is unaffected by this proposed
rule.

B. How Intended Use Is Evaluated

FDA'’s longstanding position is that,
in evaluating a product’s intended use,
any relevant source of evidence may be
considered. This position is unchanged
and has solid support in the case law
(see, e.g., United States v. Storage
Spaces Designated Nos. 8 and 49, 777
F.2d 1363, 1366 (9th Cir. 1985); Action
on Smoking and Health v. Harris, 655
F.2d 236, 239 (D.C. Cir. 1980); Nat’l
Nutritional Foods Ass’n v. Mathews, 557
F.2d 325, 334 (2d Cir. 1977); United
States v. Article of 216 Cartoned Bottles,
“Sudden Change,” 409 F.2d 734, 739
(2d Cir. 1969); V.E. Irons, Inc. v. United
States, 244 F.2d 34, 44 (1st Cir. 1957);
United States v. LeBeau, 2016 U.S. Dist.
LEXIS 13612, *27, 2016 WL 447612
(E.D. Wis. Feb. 3, 2016), aff’d, 654 Fed.
App’x 826, 831 (7th Cir. 2016); United
States v. Schraud, 2007 U.S. Dist. LEXIS
89231, *5 (E.D. Mo. Dec. 4, 2007);
Hanson v. United States, 417 F. Supp.
30, 35 (D. Minn.), aff’d, 540 F.2d 947
(8th Cir. 1976)). Evidence of intended
use may include, but is not limited to,
the product’s labeling, promotional
claims, and advertising. For example,
any claim or statement made by or on
behalf of a firm that explicitly or
implicitly promotes a product for a
particular use may be taken into
account.

A firm’s subjective claims of intent,
however, are not necessarily
determinative of a product’s intended
use. Objective evidence of the firm’s
intent, which can include a variety of
direct and circumstantial evidence, is
also relevant, particularly when it
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contradicts the firm’s claims. Indeed,
courts have rejected the proposition that
evidence of intended use is limited to
labeling or other claims by a
manufacturer concerning a device or
drug (see Nat’l Nutritional Foods Ass’n
v. Mathews, 557 F.2d 325, 334 (2d Cir.
1977) (“In determining whether an
article is a ‘drug’ because of an intended
therapeutic use, the FDA is not bound
by the manufacturer’s subjective claims
of intent but can find actual therapeutic
intent on the basis of objective evidence.
Such intent also may be derived or
inferred from labeling, promotional
material, advertising, and any other
relevant source.”’) (internal citation and
quotations omitted); United States v.
Travia, 180 F. Supp. 2d 115, 119 (D.D.C.
2001) (“Labeling is not exclusive
evidence of the sellers’ intent. Rather, as
the very language quoted by the
defendants themselves states, ‘it is well
established ‘““that the intended use of a
product, within the meaning of the
[FD&C Act], is determined from its
label, accompanying labeling,
promotional claims, advertising, and
any other relevant source”’. . . even
consumer intent could be relevant, so
long as it was pertinent to
demonstrating the seller’s intent . . . [I]f
the government’s allegations are true,
the sellers did not need to label or
advertise their product, as the
environment provided the necessary
information between buyer and seller.
In this context, therefore, the fact that
there was no labeling may actually
bolster the evidence of an intent to sell

a mind-altering article without a
prescription—that is, a misbranded
drug.”) (citations omitted); United
States v. Vascular Solutions, Inc., 181 F.
Supp. 3d 342, 347 (W.D. Tex. 2016)
(“[TThough [21 CFR] 801.4 indeed says
that ‘objective intent may, for example,
be shown by labeling claims, advertising
matter, or oral or written statements by
such persons or their representatives,’
nowhere does the regulation state that
such statements or claims cannot be
used to show objective intent unless
they were published to the
marketplace.”); see also United States v.
Storage Spaces Designated Nos. 8 and
49, 777 F.2d 1363, 1366 n.5 (9th Cir.
1985) (concluding that products
innocuously labeled as “incense” and
“not for drug use” were in fact drugs
when the “overall circumstances”
demonstrated vendor’s intent that
products be used as cocaine substitutes);
United States v. An Article of Device
Toftness Radiation Detector, 731 F.2d
1253, 1257 (7th Cir. 1984) (intended use
established in part by witness testimony
that device had been used to treat

patients, together with other evidence
regarding a training program and
financial arrangements offered by the
defendant); United States v.
Undetermined Quantities of an Article
of Drug Labeled as “Exachol,” 716 F.
Supp. 787, 791 (S.D.N.Y. 1989)
(explaining that “FDA is not bound by
the vendor’s subjective claims of intent”
and that ““[a]n article intended to be
used as a drug will be regulated as a
drug . . . even if the products [sic]
labelling states that it is not a drug”)).

Courts have repeatedly held that
intended use is determined by looking
to all relevant evidence, including
statements and circumstances
surrounding the manufacture and
distribution of a product (see, e.g.,
United States v. Article of 216 Cartoned
Bottles . . .“Sudden Change,” 409 F.2d
734, 739 (2d Cir. 1969) (“It is well
settled that the intended use of a
product may be determined from its
label, accompanying labeling,
promotional material, advertising and
any other relevant source.”) (citations
omitted); V.E. Irons, Inc. v. United
States, 244 F.2d 34, 44 (1st Cir. 1957)
(observing that a court is “free to look
to all relevant sources in order to
ascertain what is the ‘intended use’ of
a drug”)). As explained by one court:
“Whether a product’s intended use
makes it a device depends, in part, on
the manufacturer’s objective intent in
promoting and selling the product. All
of the circumstances surrounding the
promotion and sale of the product
constitute the ‘intent.’ It is not enough
for the manufacturer to merely say that
he or she did not ‘intend’ to sell a
particular product as a device. Rather,
the actual circumstances surrounding
the product’s sale . . . determine the
‘intended’ use of the product as a device
under the Act” (United States v. 789
Cases, More or Less, of Latex Surgeons’
Gloves, 799 F. Supp. 1275, 1285
(D.P.R.1992) (emphasis in original)
(internal citations omitted)).

As FDA has previously stated,
however, the Agency would not regard
a firm as intending an unapproved use
for its approved medical product based
solely on the firm’s knowledge that such
product was being prescribed or used by
health care providers for such use (80
FR 57756 at 57757; 82 FR 2193 at 2206—
2207). Health care providers sometimes
prescribe or use approved or cleared
medical products for unapproved uses
when they judge that the unapproved
use is medically appropriate for their
individual patients.? In such

3FDA generally does not seek to interfere with

the exercise of the professional judgment of health
care providers in prescribing or using, for

circumstances, FDA does not consider a
firm’s knowledge that a health care
provider has prescribed or used its
approved or cleared medical product for
an unapproved use to be sufficient by
itself to establish the intended use
element of a prohibited act related to the
lack of premarket approval or clearance
of that use or the lack of adequate
directions for use.* Instead, FDA
examines all relevant evidence, which
could include, in combination with
other facts, a firm’s knowledge that
health care providers are prescribing or
using its approved or cleared medical
product for an unapproved use, to
determine whether there is sufficient
evidence to establish a new intended
use.

Some comments submitted in the
earlier rulemaking presented views
regarding First Amendment
consideration